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            CHAPTER 1 Introduction to International Arbitration International arbitrations take place within a complex and vitally important interna- tional legal framework. As summarized in this introductory chapter, contemporary international conventions, national arbitration legislation, and institutional arbitra- tion rules provide a specialized and highly supportive enforcement regime for most international commercial arbitrations and international investment arbitrations. A significantly less detailed legal framework exists for interstate arbitrations, although international law instruments provide a workable enforcement regime even in this context. The international legal regimes for international commercial and investment arbi- trations have been established, and progressively refined, with the express goal of facilitating international trade and investment by providing a stable, predictable, and effective legal framework in which these commercial activities may be conducted: [e]nforcement of international arbitral agreements promotes the smooth flow of inter- national transactions by removing the threats and uncertainty of time-consuming and expensive litigation. 1 This chapter summarizes the principal components of the contemporary interna- tional legal framework for international commercial, investment, and state-to-state arbitrations. First, the chapter provides an overview of the history of international arbitration. Second, the chapter addresses leading international arbitration conven- tions, including particularly the New York Convention (with regard to international commercial arbitration) and the ICSID Convention (with regard to international investment arbitration). Third, the chapter briefly describes leading national arbitra- tion statutes (including particularly the UNCITRAL Model Law). Fourth, the chap- ter summarizes the differences between ad hoc arbitration and institutional arbitration, particularly in the context of international commercial arbitration, including a summary of leading international arbitral institutions. Fifth, the chapter describes the principal elements that are typically found in contemporary interna- tional arbitration agreements. Finally, the chapter summarizes the principal choice of law issues that arise in the international arbitration process (including the law gov- erning the parties’ underlying agreement (whether a contract or treaty), the law gov- erning the arbitration agreement, and the procedural law governing the arbitral proceedings). 1. David L. Threlkeld & Co. v. Metallgesellschaft Ltd, 923 F.2d 245, 248 (2d Cir. 1991). 1 
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CHAPTER
 1
 Introduction to International Arbitration
 International arbitrations take place within a complex and vitally important interna-tional legal framework. As summarized in this introductory chapter, contemporaryinternational conventions, national arbitration legislation, and institutional arbitra-tion rules provide a specialized and highly supportive enforcement regime for mostinternational commercial arbitrations and international investment arbitrations. Asignificantly less detailed legal framework exists for interstate arbitrations, althoughinternational law instruments provide a workable enforcement regime even in thiscontext.
 The international legal regimes for international commercial and investment arbi-trations have been established, and progressively refined, with the express goal offacilitating international trade and investment by providing a stable, predictable, andeffective legal framework in which these commercial activities may be conducted:
 [e]nforcement of international arbitral agreements promotes the smooth flow of inter-national transactions by removing the threats and uncertainty of time-consuming andexpensive litigation.1
 This chapter summarizes the principal components of the contemporary interna-tional legal framework for international commercial, investment, and state-to-statearbitrations. First, the chapter provides an overview of the history of internationalarbitration. Second, the chapter addresses leading international arbitration conven-tions, including particularly the New York Convention (with regard to internationalcommercial arbitration) and the ICSID Convention (with regard to internationalinvestment arbitration). Third, the chapter briefly describes leading national arbitra-tion statutes (including particularly the UNCITRAL Model Law). Fourth, the chap-ter summarizes the differences between ad hoc arbitration and institutionalarbitration, particularly in the context of international commercial arbitration,including a summary of leading international arbitral institutions. Fifth, the chapterdescribes the principal elements that are typically found in contemporary interna-tional arbitration agreements. Finally, the chapter summarizes the principal choiceof law issues that arise in the international arbitration process (including the law gov-erning the parties’ underlying agreement (whether a contract or treaty), the law gov-erning the arbitration agreement, and the procedural law governing the arbitralproceedings).
 1. David L. Threlkeld & Co. v. Metallgesellschaft Ltd, 923 F.2d 245, 248 (2d Cir. 1991).
 1
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A. HISTORICAL OVERVIEW OF INTERNATIONALARBITRATION*
 A brief consideration of the history of arbitration in international matters is useful asan introduction to contemporary international arbitration. In particular, this reviewidentifies some of the principal themes and objectives of international arbitrationand places contemporary developments in context. An historical review alsounderscores the extent to which international state-to-state and commercial arbitra-tion developed in parallel, with strikingly similar objectives, institutions, andprocedures.
 1. Historical Development of International Arbitration Between States
 The origins of international arbitration are sometimes traced, if uncertainly, toancient mythology. Early instances of dispute resolution among the Greek gods, inmatters at least arguably international by then-prevailing standards, involved dis-putes between Poseidon and Helios over the ownership of Corinth (which was report-edly split between them by Briareus, a giant),2 Athena and Poseidon over possessionof Aegina (which was awarded to them in common by Zeus),3 and Hera and Poseidonover ownership of Argolis (which was awarded entirely to Hera by Inachus, a mythicalking of Argos).4 Egyptian mythology offers similar accounts of divine arbitrations,including a dispute between Seth and Osiris, resolved by Thoth (“he who decideswithout being partial”).5
 a. Interstate Arbitration in Antiquity
 Deities aside, international arbitration was a favored means for peacefully settlingdisputes between states and state-like entities in Antiquity: “arbitration is the oldestmethod for the peaceful settlement of international disputes.”6 Historical scholar-ship provides no clear conclusions regarding the first recorded instance of interna-tional arbitration between states (or state-like entities). In the state-to-state context,some cite what contemporary reporters would denominate as the case of Lagash v.Umma, apparently settled in 2550 B.C. by King Mesilim of Kish,7 or the 2100 B.C.case of Ur v. Lagash, in which the King of Uruk ordered one city to return territoryseized by force from another.8 Others look to two disputes decided in the eighth cen-tury B.C. by Eriphyle, a noblewoman, over Argos’s plans to wage war on Thebes,9
 * This section is based substantially on Chapter 1 of G. Born, International Commercial Arbitration(2009).
 2. J. Ralston, International Arbitration from Athens to Locarno 153 (1929).3. C. Phillipson, The International Law and Custom of Ancient Greece and Rome, Vol. 2, 129 (1911).4. J. Ralston, International Arbitration from Athens to Locarno 153 (1929).5. Mantica, Arbitration in Ancient Egypt, 12 Arb. J. 155 (1957).6. A. Stuyt, Survey of International Arbitrations 1794-1989 vii (3d ed. 1990).7. G. Wilner, Domke on Commercial Arbitration §2:01 (3d ed. update 2006).8. Lafont, L’arbitrage en Mésopotamie, 2000 Rev. arb. 557, 568-69.9. D. Roebuck, Ancient Greek Arbitration 71 (2001). Eriphyle, the sister of the King of Argos, also
 appears to have been one of the first recorded instances of a corrupt arbitrator, accepting bribes of amagic necklace and a magic robe to decide, inter alia, against her husband.
 2 1. Introduction to International Arbitration
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a 650 B.C. dispute between Andros and Chalcis over possession of a deserted city,10
 or a controversy between Athens and Megara in 600 B.C. over the island of Salamis.11
 In one authority’s words, “arbitration was used throughout the Hellenic world forfive hundred years.”12 This included the frequent inclusion of arbitration clauses instate-to-state treaties, providing for specified forms of arbitration to resolve futuredisputes that might arise under the treaty,13 as well as submission agreements withregard to existing “interstate” disputes.14
 The procedures used in many ancient arbitrations between Greek city-states wouldnot be unfamiliar to contemporary litigants. The parties were represented by agents,who acted as counsel (in a dispute between Athens and Megara, Solon representedthe former);15 the parties presented documentary evidence and witness testimony (orsworn witness statements); oral argument was presented through counsel, with timelimits being imposed on counsel’s arguments; and the arbitrators rendered written,signed and reasoned awards.16
 One aspect of ancient state-to-state arbitration that would strike contemporaryobservers as unusual was the number of arbitrators: Although most tribunals appar-ently consisted of three members, there were instances where tribunals consisted oflarge numbers (variously, 600 Milesians, 334 Larissaeans, and 204 Cnidians), whicharguably reflect a quasi-legislative, rather than adjudicatory, function.17 Other “arbi-trations” appear to have been more in the nature of non-binding mediation, or politi-cal consultation, than true arbitration.18
 Arbitration was also used to settle disputes between state-like entities during theRoman age. Although commentators observe that the use of arbitration declinedfrom Hellenic practice,19 it was by no means abandoned. Territorial units of Rome,as well as vassal states and allies, appealed to the Roman Senate, to Roman procon-suls, or to other Roman institutions for “arbitral” decisions or the appointment ofarbitrators to resolve territorial and other disputes.20 In general, however, the his-torical record indicates that Rome preferred political or military solutions, within theEmpire, to interstate arbitration or adjudication.
 10. Fraser, A Sketch of the History of International Arbitration, 11 Cornell L.Q. 179 (1925-1926) (citingRaeder, L’Arbitrage international chez les Hellènes 16-17 (1912)).
 11. Smith, “Judicial Nationalism” in International Law: National Identity and Judicial Autonomy at the ICJ,40 Tex. Int’l L.J. 197, 203 n.30 (2004-2005).
 12. Fraser, A Sketch of the History of International Arbitration, 11 Cornell L.Q. 179, 188 (1925-1926).13. J. Ralston, International Arbitration from Athens to Locarno 156-58 (1929); M. Tod, International Arbi-
 tration Amongst the Greeks 65-69 (1913).14. S. Ager, Interstate Arbitrations in the Greek World, 337-90 B.C. 8-9 (1996); Westermann, Interstate Arbi-
 tration in Antiquity, II The Classical J. 197, 199-200 (1906-1907).15. J. Ralston, International Arbitration from Athens to Locarno 161-62 (1929); D. Roebuck, Ancient Greek
 Arbitration 46-47 (2001); M. Bohacek, Arbitration and State-Organized Tribunals in the Ancient Procedure of theGreeks and Romans 197-204 (1952).
 16. S. Ager, Interstate Arbitrations in the Greek World, 337-90 B.C. 15 (1996); J. Ralston, International Arbi-tration from Athens to Locarno 162-64 (1929).
 17. J. Ralston, International Arbitration from Athens to Locarno 159 (1929).18. E.g., S. Ager, Interstate Arbitrations in the Greek World 337-90 B.C. 281 (1996) (describing “interven-
 [tion]” and “mediation” by Megara in a dispute between Achaia and Boiotia); id. at 264-66 (describingRome’s increasingly frequent role as “mediator and arbitrator” in disputes between Sparta and the Acha-ian league).
 19. Fraser, A Sketch of the History of International Arbitration, 11 Cornell L.Q. 179, 190 (1925-1926) (“Therepublic lost what Greece had gained, and the empire lost the little the republic had won.”).
 20. J. Ralston, International Arbitration from Athens to Locarno 171-72 (1929).
 3A. Historical Overview of International Arbitration
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b. Interstate Arbitration in the Middle Ages
 After an apparent decline in usage under late Roman practice, international arbi-tration between state-like entities in Europe experienced a revival during the MiddleAges. Although historical records are incomplete, scholars conclude that interna-tional arbitration “existed on a widespread scale” during the Middle Ages, that “theconstant disputes that arose in those warlike days were very frequently terminated bysome kind of arbitration,” and that “it is surprising to learn of the great number ofarbitral decisions, of their importance and of the prevalence of the ‘clause compromis-soire.’”21 The states of the Swiss Confederation22 and the Hanseatic League,23 as wellas German and Italian principalities,24 turned with particular frequency to arbitra-tion to settle their differences, often pursuant to agreements to resolve all future dis-putes by arbitration.25
 Determining the precise scope and extent of international arbitration betweenstates or state-like entities during the Medieval era is difficult, in part because a dis-tinction was not always drawn between judges, arbitrators, mediators, and amiablecompositeurs.26 Indeed, one of the most famous “arbitrations” of the age — Pope Alex-ander VI’s division of the discoveries of the New World — appears not to have beenan arbitration at all, but rather a negotiation or mediation.27 On the other hand,numerous treaties throughout this period drew quite clear distinctions between arbi-tration (in the sense of an adjudicative, binding process) and conciliation or media-tion (in the sense of a non-binding procedure).28
 Again, the procedures used during arbitral proceedings in Medieval times boreimportant resemblances to those used today. Both parties presented argumentsthrough counsel, evidence and testimony was received by the tribunal, the tribunaldeliberated, and a written award was made.29 There is even evidence that writtenbriefs were a standard element of interstate arbitral procedures.30 Parties appear tohave placed importance on the prompt resolution of their disputes, including by
 21. Fraser, A Sketch of the History of International Arbitration, 11 Cornell L.Q. 179, 190-91 (1925-1926).See J. Ralston, International Arbitration from Athens to Locarno 177-78 (1929) (citing a 1235 treaty of alliancebetween Genoa and Venice providing for arbitration of future disputes; a 1343 “arbitral convention”between Denmark and Sweden promising to arbitrate any serious future disputes; and a 1516 treaty of“perpetual peace” between France and England).
 22. J. Verzijl, International Law in Historical Perspective, Vol. 8, 189-90 (1974) (citing historicalauthorities).
 23. J. Ralston, International Arbitration from Athens to Locarno 176-77 (1929).24. J. Verzijl, International Law in Historical Perspective, Vol. 8, 189-90 (1974).25. J. Ralston, International Arbitration from Athens to Locarno 176-77 (1929); Fraser, A Sketch of the His-
 tory of International Arbitration, 11 Cornell L.Q. 179, 192 (1925-1926).26. Fraser, A Sketch of the History of International Arbitration, 11 Cornell L.Q. 179, 195 (1925-1926);
 J. Ralston, International Arbitration from Athens to Locarno 179 (1929) (“By a quite universal practice it wouldappear that before proceeding to adjudge, the arbitrator acted in the capacity of what subsequentlybecame know as amiable compositeur — in other words he sought to find a basis for the composition ofdifficulties before considering them from the standpoint of law.”).
 27. E. Bourne, The Demarcation Line of Pope Alexander VI, in Essays in Historical Criticism Chap. VII(1901).
 28. See the examples cited in J. Ralston, International Arbitration from Athens to Locarno 180 (1929).29. J. Ralston, International Arbitration from Athens to Locarno 185-86 (1929) (describing four-member
 legal teams of Kings of Castile and Navarre in 1176); Fraser, A Sketch of the History of International Arbitra-tion, 11 Cornell L.Q. 179, 196 (1925-1926).
 30. Fraser, A Sketch of the History of International Arbitration, 11 Cornell L.Q. 179, 197-98 (1925-1926)(case study of arbitration by Henry II of England between Castile and Navarre); Roebuck, L’arbitrage endroit anglais avant 1558, 2002 Rev. arb. 535, 538.
 4 1. Introduction to International Arbitration
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imposing time limits in their agreements on the arbitrators’ mandates.31 And, if alosing party flouted the arbitrator’s decision, the arbitrator or another authority wassometimes empowered to impose sanctions to enforce compliance.32
 During the sixteenth, seventeenth, and eighteenth centuries, the popularity ofinternational arbitration as a means of resolving interstate disputes apparentlydeclined significantly. Although by no means entirely abandoned, the rising tide ofnationalism apparently chilled historic reliance on arbitration: “nor is arbitration theimmediate jewel of Tudor souls.”33 It was only at the end of the eighteenth century,with Jay’s Treaty between the newly founded United States and Great Britain (dis-cussed below),34 that international arbitration in the state-to-state context saw a newresurgence.
 c. Interstate Arbitration in the 18th and 19th Centuries
 Great Britain’s North American colonies appear to have embraced interstate arbi-tration from at least the moment of their independence. The 1777 Articles of Con-federation provided a mechanism for resolving interstate disputes between differentAmerican states, through what can only be categorized as arbitral procedures.35
 More significantly, “the modern era of arbitral or judicial settlement of interna-tional disputes, by common accord among all writers upon the subject, dates from thesigning on 19 November 1794 of Jay’s Treaty between Great Britain and the UnitedStates.”36 Among other things, in a determined effort to restore amicable relationsbetween the United States and Great Britain, Jay’s Treaty provided for the establish-ment of three different arbitral mechanisms, dealing with boundary disputes, claimsby British merchants against U.S. nationals, and claims by U.S. citizens against GreatBritain.37 This was a remarkable step, between recent combatants, which ushered ina new age of interstate arbitration.
 The United States continued its tradition of arbitrating international disputesthroughout the nineteenth century. It included an arbitration clause (albeit anoptional one) in the 1848 Treaty of Guadalupe Hidalgo, which provided for resolu-tion of future disputes between the United States and Mexico “by the arbitration ofcommissioners appointed on each side, or by that of a friendly nation.”38 The UnitedStates did the same in the 1871 Treaty of Washington with Great Britain (excerptedin the Documentary Supplement), providing the basis for resolving a series of dis-putes provoked by the Civil War; the Treaty provided for arbitration of the disputesbefore a five-person tribunal, with one arbitrator nominated by each of the United
 31. J. Ralston, International Arbitration from Athens to Locarno 186 (1929) (citing 1405 treaty requiringaward to be rendered within six weeks and three days).
 32. Id. at 187-188 (discussing penalty bonds, undertakings, and the possibility that violators of arbi-tral awards might be excommunicated by the Pope).
 33. Fraser, A Sketch of the History of International Arbitration, 11 Cornell L.Q. 179, 198 (1925-1926).34. See infra pp. 5-6.35. J. Ralston, International Arbitration from Athens to Locarno 190 (1929). The Articles of Confederation
 provided for states with interstate disagreements to jointly appoint five “commissioners or judges” toresolve their disputes; failing agreement, a complex list system was prescribed, in which each party wasentitled to strike names of unsuitable candidates. Arts. of Confederation, Art. IX (1781).
 36. Id. at 191.37. Jay’s Treaty (1794), Arts. V, VI, VII.38. Treaty of Guadalupe Hidalgo (1848), Art. XXI. The United States and Mexico entered into a num-
 ber of other treaty arrangements during the nineteenth century, to resolve various categories of disputes.J. Ralston, International Arbitration from Athens to Locarno 203-07 (1929).
 5A. Historical Overview of International Arbitration
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States and Great Britain, and three arbitrators nominated by neutral states.39 Oneproduct of the Treaty of Washington was the so-called “Alabama arbitration,” inwhich Great Britain was ordered to pay the equivalent of $15.5 million in gold forhaving permitted the outfitting of a Confederate privateer that caused substantialdamage to Union shipping.40 The United States and Great Britain also repeatedlyresorted to arbitration to settle various boundary and other disputes during the nine-teenth and early twentieth centuries.41
 Agreements to arbitrate in the Americas were not confined to matters involving theUnited States. On the contrary, between 1800 and 1910, some 185 separate treatiesamong Latin American states included arbitration clauses, dealing with everythingfrom pecuniary claims, to boundaries, to general relations.42 For example, an 1822agreement between Colombia and Peru, which was intended to “draw more closelythe bonds which should in future unite the two states,” provides that “a generalassembly of the American states shall be convened . . . as an umpire and conciliatorin their disputes and differences.”43 Moreover, many Latin American states engagedin interstate arbitrations arising from contentious boundary disputes inherited fromcolonial periods, which the disputing parties submitted to a foreign sovereign orcommission for resolution.44 Arbitration of such matters was not always successful,especially when the disputed territory was rich in natural resources or minerals,45 andboundary disputes at times required additional arbitrations to interpret an initialaward.46
 d. Arbitral Procedures in Interstate Arbitrations
 As outlined above, arbitral procedures have varied substantially, both over timeand in different geographic and political settings. At least in part, that reflects theinherent flexibility of the arbitral process, which leaves the parties (and arbitrators)free to devise procedures tailored to a particular dispute and legal or cultural setting.
 Despite this inherent flexibility, the procedures used in state-to-state arbitrationshave also displayed, with remarkable consistency, certain enduring common charac-teristics. These have included an essentially adversarial procedure, with states beingfree — and required — to present their respective cases, often through counsel and/or agents; an adjudicative procedure, with decisions being based on the evidentiaryand legal submissions of the parties; and continuing efforts to devise procedures that
 39. Treaty of Washington (1871), Art. 1.40. See infra p. 92; F. Hackett, Reminiscences of the Geneva Tribunal of Arbitration (1911); Bingham, The
 Alabama Claims Arbitration, 54 Int’l & Comp. L.Q. 1 (2005).41. J. Ralston, International Arbitration from Athens to Locarno 194-95 (1929).42. W. Manning, Arbitration Treaties Among the American Nations (1978).43. Id. 1 n.1.44. Woolsey, Boundary Disputes in Latin-America, 25 Am. J. Int’l L. 324, 325 nn.1-2 (1931) (Argentine
 and Paraguayan territory dispute settled by 1878 arbitral award issued by U.S. President Hayes; CostaRican and Nicaraguan territory dispute settled by 1888 arbitral award issued by U.S. President Cleve-land; Argentine and Chilean territory dispute settled by 1902 arbitral award issued by King Edward VIIof United Kingdom).
 45. See id. at 330 (describing inconclusive nature of arbitration over Ecuador-Peru territory rich intropical resources); Donovan, Challenges to the Territorial Integrity of Guyana: A Legal Analysis, 32 Ga. J. Int’l& Comp. L. 661, 675-78 (2004) (describing demise of arbitral ruling over Venezuela-British Guyana ter-ritory with gold deposits).
 46. See Convention Between Coasta Rica and Panama for the Settlement of the Boundary Controversy, 6 Am.J. Int’l L. 1, 1-4 (Supp. 1912); K. Carlston, The Process of International Arbitration 66-70 (1946).
 6 1. Introduction to International Arbitration
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would provide a fair, efficient, and expeditious arbitral process.47 As already noted,historic approaches towards the interstate arbitral process often produced proce-dures that were not dissimilar to those used in contemporary state-to-statearbitrations.
 Arbitral procedures that evolved in state-to-state arbitrations during the nine-teenth century bore even closer resemblances to contemporary proceedings than washistorically the case, with international tribunals more systematically exercising theirpower to establish rules governing pleadings and proceedings.48 Governments weregenerally represented by an agent, who represented the interests of the state, and acounsel, who provided advice, managed the case, and appeared before the tribunal.49
 Cases were initiated by a written memorial, which asserted the basic legal claims andalleged sufficient facts to establish jurisdiction; the opposing party’s response thencould come in the form of an answer, a plea, a motion to dismiss, or an exception.50
 Although rules for evidence varied, tribunals generally preferred documentaryevidence to live witnesses and, rather than excluding certain types of evidence, wouldaccept all evidence and weigh it at their discretion.51 With the increased frequency ofstate-to-state arbitration over the course of the nineteenth century, practices of civiland common law countries converged, eventually giving way to the partial codifica-tion of these procedures in international instruments.52 Again, the procedures out-lined in these nineteenth century instruments bear striking similarities tocontemporary procedural regimes.
 One of the enduring features of international arbitration procedure in the state-to-state context, regardless of time or cultural setting, has been the nomination ofmembers of the tribunal by the individual parties. From almost the beginning ofrecorded modern history — through every age until the present — party-nominatedarbitrators were an enduring, essential feature of the international arbitral process.Thus:
 a. In a 1254 treaty of peace among various German states, future disputeswere to be settled by mixed tribunals “composed of judges of equal num-ber of the two parties and presided over by a “gemeiner mann” (orumpire).53 Northern Italian states and Swiss cantons adopted the sameapproach during the twelfth, thirteenth, and fourteenth centuries, withthe occasional variation that each party was required to select a nationalof the counterparty as co-arbitrator.54
 b. In one of the earliest Medieval plans for institutional international arbi-tration of state-to-state disputes, in 1306, Pierre Dubois proposed ameans of settling disputes among European principalities involving
 47. See infra pp.7-9, 64-74.48. See K. Carlston, The Process of International Arbitration 3-33 (1946); Institut de Droit International,
 Projet de règlement pour la procédure arbitrale internationale (Session de La Haye, 1875); C. Bishop, Interna-tional Arbitral Procedure (1930).
 49. J. Ralston, International Arbitration from Athens to Locarno 75-76 (1929).50. Id. at 77-78. See also K. Carlston, The Process of International Arbitration 7 (1946).51. J. Ralston, International Arbitration from Athens to Locarno 79-80 (1929). See also Pietrowski, Evidence
 in International Arbitration, 22 Arb. Int’l 373, 374-375 (2006); K. Carlston, The Process of International Arbi-tration 26-27 (1946).
 52. See K. Carlston, The Process of International Arbitration 260-64 (1946); Institut de Droit Interna-tional, Projet de règlement pour la procédure arbitrale internationale (Session de La Haye, 1875).
 53. J. Ralston, International Arbitration from Athens to Locarno 180 (1929).54. J. Verzijl, International Law in Historical Perspective, Vol. 8, 192-93 (1974).
 7A. Historical Overview of International Arbitration
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each party nominating three arbitrators, to be joined by three additionalecclesiastics.55
 c. The 1343 Arbitral Convention between King Waldemar of Denmark andKing Magnus of Sweden provided for each state to select three bishopsand three knights and, if the resulting tribunal was unable to resolve mat-ters, to select two (one each) of its number to make a final decision.56
 d. The 1516 Treaty of Perpetual Peace between the Swiss Cantons and Fran-cis I provided for arbitration before “four men of substance, two namedby each party,” and “if their opinions are divided, the plaintiff maychoose from the neighboring counties a prud’homme beyond suspicionand who will meet with the arbitrators to decide the difficulty.”57
 e. The 1655 Treaty of Westminster between France and England providedfor resolution of future disputes by six arbitrators, three named by eachside, with unresolved matters being referred to the Republic of Ham-burg, which was charged with selecting a further tribunal.58
 f. The 1777 Articles of Confederation, of the American colonies, providedfor the arbitral resolution of disputes between states, with the concernedstates being involved in selection of the tribunal, either by agreement orthrough an innovative list system.59
 g. Jay’s Treaty of 1794, between the United States and Great Britain, pro-vided for three arbitral mechanisms, with the tribunals consisting ofeither three arbitrators (one appointed by the United States and one byGreat Britain, with the two party-nominated arbitrators selecting a third,either by agreement or a prescribed list system) or five arbitrators (twoappointed by the King of England, two by the President of the UnitedStates, and the fifth by agreement or through the use of a prescribed listsystem).60
 h. The Treaty of April 11, 1839, between the United States and Mexico pro-vided for a tribunal of five, with two arbitrators appointed by each stateand (absent agreement) the fifth arbitrator being selected by the King ofPrussia.61 A large number of other treaties between the United States and
 55. Fraser, A Sketch of the History of International Arbitration, 11 Cornell L.Q. 179, 179 n.3 (1925-1926)(citing authorities).
 56. J. Ralston, International Arbitration from Athens to Locarno 178 (1929).57. Id. at 178 (quoting A. Mergnhac, Traité théorique et pratique de l’arbitrage international 40 (1895)).58. Id. at 185.59. Articles of Confederation (1781), Art. IX (“[The two disputing States] shall then be directed to
 appoint by joint consent, commissioners or judges to constitute a court for hearing and determining thematter in question: but if they cannot agree, Congress shall name three persons out of each of the UnitedStates, and from the list of such persons each party shall alternately strike out one, the petitioners begin-ning, until the number shall be reduced to thirteen; and from that number not less than seven, nor morethan nine names as Congress shall direct, shall in the presence of Congress be drawn out by lot, and thepersons whose names shall be so drawn or any five of them, shall be commissioners or judges, to hear andfinally determine the controversy, so always as a major part of the judges who shall hear the cause shallagree in the determination”).
 60. Jay’s Treaty (1794), Arts. V, VI, VII, H. Miller, Treaties and Other International Acts of the United Statesof America 1776-1863, Vol. 2, 245, available on www.heinonline.org.
 61. Treaty of 11 April, 1839, Arts. I, VII, H. Miller, Treaties and Other International Acts of the United Statesof America 1776-1863, Vol. 4, 189, available on www.heinonline.org.
 8 1. Introduction to International Arbitration
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various Latin American states provided for party-nominated arbitratorson either three- or five-person tribunals.62
 i. The so-called Portendick claims, between Great Britain and France (con-cerning an allegedly unlawful French blockade of the Moroccan coast),were referred to the King of Prussia, who in turn referred implementa-tion of his award to a tribunal consisting of one arbitrator nominated byeach state and a third whom he selected.63
 j. The 1871 Treaty of Washington provided (with regard to U.S. claimsagainst Great Britain) for two party-nominated arbitrators on a tribunalof five, with the remaining three arbitrators being nominated by neutralstates.64 To resolve claims by private citizens against either of the two sig-natory nations, the treaty provided for three-person tribunals, with eachstate nominating one arbitrator and an umpire being selected by agree-ment or by a neutral choice.65
 A scholar of state-to-state arbitrations during the nineteenth century concluded hisdiscussion of the procedural aspects of the subject by referring to:
 the very common idea that the sovereign power of the contestants should find represen-tation on the court, an idea which finds illustration even in the Permanent Court ofInternational Justice. The theory is that the representatives of the parties can speak withauthority within the bosom of the court with regard to the law and contentions of theirgovernments, an idea which would not be tolerated because of manifest evils within thebosom of a national court.66
 As discussed below, this approach was also an enduring approach in internationalcommercial arbitrations between private parties and in international investmentarbitrations between private parties and states.67
 2. Historical Development of Commercial Arbitration
 Just as arbitration between states has an ancient, rich history, so arbitration of com-mercial disputes can be traced to the beginning of recorded human society. It is occa-sionally suggested that “as a technocratic mechanism of dispute settlement, with aparticular set of rules and doctrines, international commercial arbitration is a prod-uct of this century [i.e., the 20th century].”68 Insofar as this implies that internationalcommercial arbitration is a recent phenomenon, it is contradicted by a detailed his-torical record, which leaves no serious doubt as to the long tradition — stretching for
 62. J. Ralston, International Arbitration from Athens to Locarno 205-26 (1929) (including Mexican pecu-niary and boundary disputes, Chilean, Colombian, Ecuadorean, German, Peruvian, Spanish, and otherpecuniary disputes, Norwegian shipping claims, and a host of other matters).
 63. Id. at 227-28.64. Treaty of Washington (1871), Art. I, excerpted in Documentary Supplement, pp. 69-76.65. Treaty of Washington (1871), Art. XII, excerpted in Documentary Supplement, pp. 69-76.66. J. Ralston, International Arbitration from Athens to Locarno 226 (1929).67. See infra pp. 12, 632-38.68. Shalakany, Arbitration and the Third World: A Plea for Reassessing Bias Under the Specter of
 Neo-Liberalism, 41 Harv. Int’l L.J. 419, 430 (2000). See also Sornarajah, The Climate of International Arbi-tration, 8 J. Int’l Arb. 47, 50-51 (1991) (“International commercial arbitration, particularly in the field offoreign investment contracts, developed principally in the latter part of the twentieth century. . . .”).
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many centuries — of arbitration and related forms of dispute resolution as a meansfor resolving international business disputes.
 a. Commercial Arbitration in Antiquity
 As in the state-to-state context, some of the earliest reports of commercial arbitra-tion are from the Middle East. Archaeological research reports that clay tablets fromcontemporary Iraq recite a dispute between one Tulpunnaya and her neighbor, Killi,over water rights in a village near Kirkuk, which was resolved by arbitration (withTulpunnaya being awarded ten silver shekels and an ox).69 Arbitration was alsoapparently well known in ancient Egypt, with convincing examples of agreements toarbitrate future disputes (used alongside what amount to forum selection clauses)included in funerary trust arrangements in 2500 B.C. and 2300 B.C.70
 Arbitration was no less common in ancient Greece for the resolution of commer-cial and other “private” disputes than for state-to-state disputes.71 Homer describesan eighth century B.C. resolution of a blood debt through a public arbitral process,where the disputants appealed to a man “versed in the law,” of their mutual choice,who presided over a tribunal of elders which publicly heard the parties’ claims andrendered reasoned oral opinions.72 The example suggests the use of arbitration toresolve disputes between private parties in Antiquity, but also indicates the lack ofclear boundaries in some periods between governmental dispute resolution mecha-nisms and “private,” consensual arbitration.
 The reasons for resorting to arbitration in Antiquity appear to be remarkably mod-ern. Historical research indicates that ancient Greek courts — like today’s courts inmany countries — suffered from congestion and back-logs, which led to the use ofarbitrators, retained from other city states (rather like foreign engineers or merce-naries), to resolve pending cases.73 Similarly, a summary of the basic legal rules gov-erning commercial arbitration in ancient Greece is not far distant fromcontemporary legislation in the area:
 If any parties are in dispute concerning private contracts, and wish to choose any arbi-trator, it shall be lawful for them to choose whomsoever they wish. But when they havechosen by mutual agreement, they shall abide by his decisions and shall not transfer thesame charges from him to another court, but the judgments of the arbitrator shall befinal.74
 69. M. Burrows & E. Speiser eds., One Hundred New Selected Nuzi Texts, 16 The Annual of The AmericanSchools of Oriental Research, 79, 95 (1936) (document 41) (cited in G. Wilner, Domke on Commercial Arbi-tration §2.01 (3d ed. Update 2006)).
 70. Mantica, Arbitration in Ancient Egypt, 12 Arb. J. 155, 158-60 (1957) (“Records of very advanced pro-cedures of arbitration survive from those [Greco-Roman] periods”).
 71. D. Roebuck, Ancient Greek Arbitration 45-46, 348-49, 358 (2001) (“Everywhere in the Ancient Greekworld, including Ptolemaic Egypt, and at all times within our period, disputing parties considered arbi-tration to be a natural, perhaps the most natural, method of resolving the differences they could not settlethemselves, even though they sometimes resorted to litigation (or in earlier times self-help) when theycould not get their own way.”).
 72. Hammond, Arbitration in Ancient Greece, 1 Arb. Int’l 188 (1985) (citing Homer, The Iliad XVIII.497-508).
 73. D. Roebuck, Ancient Greek Arbitration 348-349 (2001) (“Arbitration was the natural and regular pro-cess of choice for those who could not afford litigation, were afraid of its outcome, preferred privacy, orwere manipulating the alternatives”); Hammond, Arbitration in Ancient Greece, 1 Arb. Int’l 188, 189(1985); Bonner, The Institution of Athenian Arbitrators, 11 Classical Philology 191, 192 (1916).
 74. Demosthenes, Against Meidias, in Demosthenes Against Meidias, Androtion, Aristocrates, Timocrates,Aristogeiton 69, 94. See also Velissaropoulos-Karakostas, L’arbitrage dans la Grèce antique—Epoques archaïqueet clasique, 2000 Rev. arb. 9.
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Arbitral procedures in ancient Greece appear to have been largely subject to theparties’ control, including with regard to the subject matter of the arbitration, thearbitrators, the choice of law, and other matters.75 Although sole arbitrators were notuncommon, parties frequently agreed to arbitrate before three or five arbitrators,with each party selecting one (or two) arbitrator(s) and the party-nominated arbitra-tors choosing a presiding arbitrator (a koinos).76
 Arbitration of commercial matters in ancient Roman times was more common thanRoman state-to-state arbitrations, in part because there was no judicial system of liti-gation comparable to those in contemporary legal structures.77 A leading scholar onRoman law summarizes the subject as follows:
 [F]rom the beginning of the empire, Roman law allowed citizens to opt out of the legalprocess by what they called compromissum. This was an agreement to refer a matter to anarbiter, as he was called, and at the same time the parties bound themselves to pay a pen-alty if the arbitrator’s award was disobeyed. Payment of the penalty could be enforced bylegal action.78
 As in Greece, awards in Roman practice were reasoned, binding, and apparentlysubject to little subsequent judicial review: “The award of the arbiter which he makeswith reference to the matter in dispute should be complied with, whether it is just orunjust; because the party who accepted the arbitration had only himself to blame.”79
 Parties could seek enforcement of arbitral awards in the courts (or other governmentforums), although the enforcement mechanisms that were available varied overtime.80
 It appears that arbitral procedures in Roman times were not dissimilar to those inmore modern eras. In a parallel to modern arbitral practice, the arbitrator’s jurisdic-tion was strictly limited to “the terms of the agreement for arbitration (compromissum),and, therefore, he cannot decide anything he pleases, nor with reference to any mat-ter that he pleases, but only what was set forth in the agreement for arbitration, andin compliance with the terms of the same.”81 Arbitrators in the Classical age report-edly remained entirely free in their decisions: “they were not bound by any rules of
 75. D. Roebuck, Ancient Greek Arbitration 347-48 (2001) (“If the parties chose to submit their disputesto private arbitration, then throughout the arbitration process they had almost unlimited freedom ofchoice. By their agreement they controlled the subject-matter in dispute, the selection of arbitrators, thelimits of their jurisdiction, the rules of procedure and even whether they should decide the issue accord-ing to the law or should determine according to their sense of fairness”).
 76. Id. at 349 (where tribunal consisted of more than one arbitrator, “each party would then appointone, sometimes two, who would be identified with that party’s interests either as a friend or member ofthe family. The parties’ arbitrators would then appoint a koinos, someone common to both sides, who tookhis place as an equal with the others”).
 77. See D. Roebuck & B. de Fumichon, Roman Arbitration 94 (2004) (“The Romans probably began tomake use of arbitration ex compromisso, a private arbitration created and controlled by the written agree-ment of the parties but supported by the praetor, at some time in the second century BC, at a time of greatimperial and colonial expansion”).
 78. Stein, Arbitration under Roman Law, 41 Arb. 203, 203-04 (1974).79. Digest, 4, 8, 27, 2 (Ulpian), in S. Scott ed., The Civil Law, Vol. 3 (1932).80. M. Kaser & K. Hackl, Das römische Zivilprozessrecht 640 (2d ed. 1996); B. Matthias, Die Entwicklung
 des römischen Schiedsgerichts, in Festschrift zum fünfzigjährigen Doktorjubiläum von Bernhard Windscheid 102(1888).
 81. Digest, 4, 8, 32, 15 (Paulus); S. Scott ed., The Civil Law, Vol. 3 (1932); Stein, Labeo’s Reasoning onArbitration, 91 S. African L.J. 135 (1974); R. Zimmerman, The Law of Obligations 513-14 (1996) (“the arbi-trator can act only on the basis of a contractual relationship (sui generis) existing between himself and theparties to the dispute”).
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substantive law.”82 Parties enjoyed substantial autonomy with regard to the arbitralprocedures.83
 Among other things, and paralleling state-to-state practice, historical recordsreveal the widespread use of party-nominated arbitrators: “a common practice . . .[was] to refer the matter to two arbitrators and the praetor is bound to compel them,if they disagree, to choose a third person themselves and his authority can beobeyed.”84 If an arbitrator agreed to hear a dispute (receptum arbitrum), but subse-quently refused to do so, local judicial officials could apparently compel him to fulfillhis duties.85
 Although records of ordinary commercial disputes from this era have seldom sur-vived, historians nonetheless conclude that arbitration was widely used in ancientRome.86 There were few limits on the subjects of arbitration, and in practice a widerange of commercial and family matters were arbitrated.87
 In the post-Classical period, arbitration became increasingly popular because ofdeficiencies in state court systems, which were characterized as unreliable, cumber-some, and costly, and which faced particular difficulties in interstate matters.88 Dur-ing this era, the enforceability of arbitration agreements was progressivelyrecognized, even without a penalty mechanism.89 This result was generally based onthe principle of pacta sunt servanda, which was developed and applied by canonicaljurists in the context of agreements to arbitrate.90
 The Church began to play a leading role in the later Roman Empire, with arbitraljurisdiction frequently being exercised by Christian bishops (episcopalis audentia).Once parties had agreed to “Episcopal” arbitration, a subsequent award was enforce-able without judicial review.91 Simultaneously, arbitral tribunals established withinJewish congregations were granted similar powers, enabling them to decide not onlyreligious, but also commercial, disputes.92
 Arbitration continued to play — so far as the historical record can beunderstood — an important role in commercial matters in the Byzantine period, inEgypt, and elsewhere. Although the records and details of such arbitrations areuncertain, those materials that survive involve merchants, family feuds, inheritance
 82. R. Zimmermann, The Law of Obligations 529 (1996). See also H. Coing, Zur Entwicklung des Schieds-vertrages im Jus Commune 36, in G. Baumgärtel, H.-J. Becker, E. Klingmüller & A. Wacke, Festschrift fürHeinz Hübner (1984).
 83. D. Roebuck & B. de Fumichon, Roman Arbitration 160 (2004) (“The parties controlled the scope ofthe arbiter’s powers to dictate the form of the proceedings”).
 84. Stein, Arbitration under Roman Law, 41 Arb. 203, 205 (1974).85. B. Matthias, Die Entwicklung des römischen Schiedsgerichts in Festschrift zum fünfzigjährigen Doctorju-
 biläum von Bernhard Windscheid 102 (1888); M. Kaser & K. Hackl, Das römische Zivilprozessrecht 639 (2d ed.1996).
 86. F. Sanborn, Origins of the Early English Maritime and Commercial Law 8-9 (1930); Stein, Arbitrationunder Roman Law, 41 Arb. 203, 203-04 (1974); D. Roebuck & B. de Fumichon, Roman Arbitration (2004).
 87. D. Roebuck & B. de Fumichon, Roman Arbitration 105 (2004) (“With these few exceptions [forinheritance and status of slaves/citizens] . . . arbitration ex compromisso was used comprehensively todeal with all types of disputes, relating to land and goods and slaves, and breaches of contract of allkinds”).
 88. K.-H. Ziegler, Das private Schiedsgericht im antiken römischen Recht 199-201 (1971).89. Id. at 182; R. Zimmermann, The Law of Obligations 527 (1996).90. K.-H. Ziegler, Geschichtliche und dogmatische Aspekte des Schiedsvertrages, in R. Zimmermann, Rechts-
 geschichte und Privatrechtsdogmatik 671 et seq. (1999).91. M. Kaser & K. Hackl, Das römische Zivilprozessrecht 643 (2d ed. 1996).92. K.-H. Ziegler, Das private Schiedsgericht im antiken römischen Recht 175 (1971).
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disputes, and other private law matters being submitted to binding arbitration, withthe results being enforced through penalty mechanisms (as in Roman times).93
 b. Commercial Arbitration in the European Middle Ages
 A wide variety of regional and local forms of arbitration were used to resolve pri-vate law disputes throughout the Middle Ages in Europe. A recurrent theme of thisdevelopment was the use of arbitration by merchants in connection with either mer-chant guilds, trade fairs, or other forms of commercial or professional organizations.As in the state-to-state context,94 arbitration was particularly common during Medi-eval times in the Swiss Confederation, Northern Italy, Germany and neighboringregions (the Hanseatic League in particular), France, and England. Indeed, it is “verycommon,” if inaccurate, “to say that commercial arbitration had its beginning withthe practices of the market and fair courts and in the merchant gilds.”95
 In Medieval England, the charters of numerous guilds — such as the Company ofClothworkers or the Gild of St. John of Beverley of the Hans House96 — provided formandatory arbitration of disputes among members: The guilds “entertain actions ofdebt and covenant and trespass, and hardly dare we call such assemblies mere courtsof arbitration, for they can enforce their own decrees.”97 Where merchants did busi-ness with one another at trade fairs, outside the context of a guild, arbitration alsoplayed a role. Indeed, because fairs involved numerous itinerant or foreign mer-chants, this appears to have been a direct forbearer of more modern forms of inter-national commercial arbitration.98
 Arbitration of “international” disputes of this sort was preferred for reasons ofexpedition and commercial expertise, as well as, increasingly, the inadequacy of thelocal courts or other decision makers to deal with the special jurisdictional andenforcement obstacles presented by foreign or “international” litigation. In Black-stone’s words, which again might be uttered almost equally well today:
 The reason of their original institution seems to have been, to do justice expeditiouslyamong the variety of persons that resort from distant places to a fair or market; since itis probable that no inferior court might be able to serve its process, or execute its judg-ments, on both or either of the parties. . . .99
 The guilds and fairs developed their respective arbitral mechanisms with substan-tial independence from local court systems. That is reflected in the explanation pro-vided by Gerard Malynes, a seventeenth-century English authority on the lawmerchant:
 93. Mantica, Arbitration in Ancient Egypt, 12 Arb. J. 155, 161-62 (1957); Modrzejewski, Private Arbitra-tion in the Law of Greco-Roman Egypt, 6 J. Juristic Papyrology 239 (1952).
 94. See supra pp. 4-5.95. Wolaver, The Historical Background of Commercial Arbitration, 83 U. Pa. L. Rev. 132, 133 (1934-1935).96. J. Cohen, Commercial Arbitration and the Law 4 (1918).97. F. Pollock & F. Maitland, The History of English Law 668 (2d ed. 1898). For a less expansive view, see
 A. Carter, A History of English Legal Institutions 258-259 (1902) (“Members of the same gild were bound tobring their disputes before the gilds before litigating the matter elsewhere.”).
 98. Arbitration was also relied on to resolve disputes in a wide range of substantive areas outside ofcommerce proper, including real estate, medical negligence, employment, determinations of feudal sta-tus, and even complaints of assault or arson. See Roebuck, L’arbitrage en droit anglais avant 1558, 2002 Rev.arb. 535, 567-76.
 99. S. Tucker, Blackstone’s Commentaries on the Laws of England, Vol. 3, *33 (1803) (quoted in Wolaver,The Historical Background of Commercial Arbitration, 83 U. Pa. L. Rev. 132, 136 (1934-1935)).
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The second meane or rather ordinarie course to end the questions and controversiesarising between Merchants, is by way of Arbitrement, when both parties do make choiceof honest men to end their causes, which is voluntarie and in their own power, and there-fore called Arbitrium, or free will, whence the name Arbitrator is derived: and these men(by some called Good men) give their judgments by Awards, according to Equitie andConscience, observing the Custome of Merchants, and ought to be void of all partialitieor affection more nor lesse to the one, than to the other, having onely care that right maytake place according the truth, and that the difference may bee ended with brevitie andexpedition. . . .100
 It also appears that English courts were quite prepared during this early period togive effect to arbitration agreements, by enforcing penalty clauses associated withthem, by barring litigation on claims within the scope of arbitration agreements, andby a robust enforcement of arbitral awards.101
 Arbitration appears to have been equally important to commercial affairs in Ger-many, Switzerland, Northern Italy, and France. The Edict of 1560, promulgated byFrancis II, made arbitration mandatory for the resolution of commercial disputesamong merchants; at the same time, it declared arbitration agreements valid, evenwithout a penalty clause, thereby moving beyond Roman law requirements for a com-promissum.102 Although successive French Parlements apparently fought to restrictthe binding character of commercial arbitration, the practice remained well-established until the French Revolution.103
 Commercial arbitration was also prevalent in the Swiss cantons and German prin-cipalities.104 In these areas of Europe, arbitration developed from two principalsources, which began to fuse in the fourteenth and fifteenth centuries. On the onehand, local traditions of arbitration were integrated into the feudal system; on theother, the Catholic Church offered arbitral mechanisms and practices which weredeveloped under canonical law.105
 Whatever its sources, it is clear that commercial arbitration was very widely used inthese regions of Europe during the Middle Ages. Consistent with this, early codifica-tions of procedural law dating from the fourteenth, fifteenth, and sixteenth centuriesprovided for arbitration as a supplement to local court proceedings.106 Research insouthern Germany, Switzerland, and Austria also reveals thousands of “arbitrationdeeds” (“Schiedsurkunde”) evidencing a rich and varied arbitral practice in these
 100. G. Malynes, Lex Mercatoria, or The Ancient Law Merchant; Divided into Three Parts: According to theEssentiall Parts of Trafficke: Necessarie for All Statesmen, Judges, Magistrates, Temporal and Civil Lawyers, Mint-men, Merchants, Mariners, and all others negotiating in all places of the World Ch. XV (1622). Id. at Chapter XV(1685 ed.) (“[W]hen Merchants by their Letters or Commissions use these or the like words, Let All thingsbe done as shall be thought most expedient or convenient, that the said Commissions or Directions are tobe left to the interpretation of Arbitrators when any question ariseth, which is also in many more ques-tions concerning Merchants.”).
 101. Simpson, The Penal Bond with Conditional Defeasance, 82 L.Q. Rev. 392 (1966).102. R. David, Arbitration in International Trade 88-89 (1985).103. D. Bell, Lawyers and Citizens: The Making of a Political Elite in Old Regime France 31 (1994); R. David,
 Arbitration in International Trade 88-89 (1985); Kessler, Enforcing Virtue: Social Norms and Self-Interest in anEighteenth-Century Merchant Court, 22 Law & Hist. Rev. 71, 82-86 (2004).
 104. Bader, Arbiter arbitrator seu amicabilis compositor, 77 Zeitschrift für Rechtsgeschichte Kan. Abt. 239,240 et seq. (1960); H. Krause, Die geschichtliche Entwicklung des Schiedsgerichtswesens in Deutschland 36 et seq.,52 (1930).
 105. H. Krause, Die geschichtliche Entwicklung des Schiedsgerichtswesens in Deutschland 2 et seq., 40 et seq.(1930).
 106. Id. 58 et seq.
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regions during the Middle Ages.107 A representative example was Bavaria, wherethere is substantial evidence of commercial arbitration in the thirteenth and four-teenth centuries.108 Another anecdotal example is drawn from the archives of theprincipality of Fürstenberg, which contain more than 500 arbitral deeds for theperiod between 1275 and 1600 (compared to records for some 25 courtproceedings).109
 Despite its deep historical roots, commercial arbitration also encountered recur-rent challenges, often in the form of political and judicial mistrust or jealousy. Thesechallenges have sometimes been overstated, and they have almost always been over-come by the perceived benefits of the arbitral process in commercial settings and the(eventual) acceptance of these benefits by governmental bodies. Moreover, theenforceability of arbitration agreements appears frequently to have been achieved, inhistorical commercial settings, largely through non-legal sanctions, such as commer-cial, religious, and other sanctions effectuated via guilds or similar bodies.110 None-theless, the historical record is not complete without addressing some of the moresignificant challenges that have sporadically emerged to the legal enforcement ofarbitration agreements and awards.
 c. Commercial Arbitration at English Common Law and EnglishLegislative Reform
 In the common law world, Lord Coke’s 1609 decision in Vynior’s Case enjoys thegreatest notoriety for its treatment of agreements to arbitrate. The case involved asuit by Vynior against Wilde, seeking payment on a bond, which had secured the par-ties’ promise to submit a dispute over a parish tax to arbitration.111 Coke grantedjudgment for Vynior on the bond, but added the following reasoning:
 [A]lthough . . . the defendant was bound in a bond to . . . observe [the] arbitrament, yethe might countermand it; for a man cannot by his act make such authority . . . not coun-termandable, which is by the law and of its own nature countermandable; as if I make aletter of attorney . . . so if I make my testament and last will irrevocable[.] And therefore. . . in both cases [i.e., both where an arbitration agreement is supported by a bond andwhere the agreement incorporates no bond] the authority of the arbitrator may berevoked; but then in the one case he shall forfeit his bond and in the other he shall losenothing.112
 As long as penalty bonds remained enforceable, Coke’s dictum was of limited prac-tical import: Parties could, and routinely did, include penalty provisions in theiragreements to arbitrate.113
 107. See Bader, Arbiter arbitrator seu amicabilis compositor, 77 Zeitschrift für Rechtsgeschichte Kan. Abt.239, 240 et seq. (1960).
 108. M. Kobler, Das Schiedsgerichtswesen nach bayerischen Quellen des Mittelalters 107-108 (1966).109. See Bader, Arbiter arbitrator seu amicabilis compositor, 77 Zeitschrift für Rechtsgeschichte Kan. Abt.
 239, 240 et seq. (1960).110. See infra pp. 20-24; Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Devel-
 opment of Arbitration in the United States, 11 J.L. Econ. & Org. 479, 480 n.2, passim (1995).111. Vynior v. Wilde (1609) 77 Eng. Rep. 595 (K.B.).112. Id. at 598-600.113. R. David, Arbitration In International Trade 109 (1985) (noting willingness of English courts to
 enforce penalty provisions); W. Holdsworth, 12 A History of English Law 519-20 (2d prtg. 1966); Roebuck,The Myth of Judicial Jealousy, 10 Arb. Int’l 395 (1994).
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The common law’s treatment of such provisions was changed, however, in 1687,when Parliament enacted the Statute of Fines and Penalties, which disallowed recov-ery of penalties generally, limiting bond-holders to the recovery of actual dam-ages.114 Apparently to correct the effect of this statute on commercial arbitration,Parliament soon thereafter enacted one of the world’s first arbitration statutes,adopting what is sometimes called the 1698 Arbitration Act.115 Reflecting an objec-tive of promoting commerce that would recur in later eras, the Act’s objects were
 promoting trade, and rendering the awards of arbitrators more effectual in all cases, forthe final determination of controversies referred to them by merchants and traders, orothers, concerning matters of account or trade, or other matters.116
 These objects were realized by providing that parties could make their arbitrationagreement “a rule of any of His Majesty’s Courts of Record,” which would permitenforcement by way of a judicial order that “the parties shall submit to, and finally beconcluded by the arbitration and umpirage.”117 This legislation sought to remedy, atleast in part, the damage effected by the combination of Coke’s dicta in Vynior’s Caseand the Statute against Fines, allowing Blackstone to conclude:
 [I]t is now become the practice to enter into mutual bonds, with condition to stand to theaward or arbitration of the arbitrators or umpire therein named. And experience havingshown the great use of these peaceable and domestic tribunals, especially in settling mat-ters of account, and other mercantile transactions, which are difficult and almost impos-sible to be adjusted on a trial at law; the legislature has now established the use ofthem.118
 It nonetheless remained the case that, at English common law, an arbitrationagreement was — on the authority of the dicta in Vynior’s Case, which later hardenedinto solid precedent — “revocable” at will. Although damages were in theory recov-erable when an arbitration agreement was revoked, damages could not readily beproven or recovered for breach of an arbitration agreement — rendering such agree-ments nearly unenforceable in cases where the 1698 Arbitration Act did not apply.119
 Outside the statutory “safe haven” of the 1698 Arbitration Act, common lawenforcement of arbitration agreements was made even more problematic by the deci-sion in Kill v. Hollister. There, the court permitted an action on an insurance policy toproceed, notwithstanding an arbitration clause, on the grounds that “the agreementof the parties cannot oust this court.”120 In subsequent centuries, that doctrine —which appeared to raise a broad-based public policy objection to arbitration (andforum selection) agreements — provided ample support for both English and U.S.proponents of judicial hostility to arbitration.121
 Nonetheless, subsequent legislative reforms in England gradually introducedgreater support for commercial arbitration agreements and arbitral tribunals’ pow-ers. The 1833 Civil Procedure Act restated the rule that an arbitration agreement
 114. An Act for the better preventing frivolous and vexatious Suits, 1697, 8 & 9 Will. III, Ch. 11.115. Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. L.J. 2, 4 (1999).116. English Civil Procedure Act, 1698, 9 & 10 Will. III, Ch. 15 (emphasis added).117. Id.118. S. Tucker, Blackstone’s Commentaries on the Laws of England, Vol. 4, 16-17 (1803).119. See Doleman & Sons v. Ossett Corp. [1912] 3 K.B. 257, 267-68 (Fletcher Moulton, L.J.).120. Kill v. Hollister, 19 Geo. II 1746, 1 Wils. K.B. 129.121. See infra pp. 19-25.
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which was made a rule of court could not be revoked, while providing arbitrators witha mechanism to summon witnesses and the power to administer oaths.122
 At the same time, in the middle of the nineteenth century, English courts revisitedthe analysis in Kill v. Hollister, arriving at a very different view. The leading authorityis Scott v. Avery, where Lord Campbell said:
 Is there anything contrary to public policy in saying that the Company shall not beharassed by actions, the costs of which might be ruinous, but that any dispute that arisesshall be referred to a domestic tribunal, which may speedily and economically deter-mine the dispute? . . . I can see not the slightest ill consequences that can flow from suchan agreement, and I see great advantage that may arise from it. . . . Public policy, there-fore, seems to me to require that effect should be given to the contract.123
 He also disposed of the “ousting the court of jurisdiction” adage — proffered inKill v. Hollister — by remarking dismissively that “it probably originated in the con-tests of the different courts in ancient times for extent of jurisdiction, all of thembeing opposed to anything that would altogether deprive every one of them of juris-diction.”124 In a subsequent case, decided the same year, Lord Campbell declared:
 Somehow the Courts of law had, in former times, acquired a horror of arbitration; andit was even doubted if a clause for a general reference of prospective disputes was legal.I never could imagine for what reason parties should not be permitted to bind them-selves to settle their disputes in any manner on which they agreed.125
 While Lord Campbell’s derisory description of the English courts’ historical attitudetowards commercial arbitration appears to have been overstated,126 the more endur-ing point is his own resounding endorsement of the arbitral process in commercialmatters — a point of view that was formulated with increasing vigor by English courtsand legislatures in succeeding decades.
 This was confirmed in the 1854 Common Law Procedure Act, one of the first mod-ern efforts at a comprehensive arbitration statute.127 Among other things, the Actprovided (albeit circuitously) for the irrevocability of any arbitration agreement, bypermitting it to be made a rule of court, regardless whether the parties had soagreed.128 At the same time, however, the statute introduced new limits on the arbi-tral process by providing for fairly extensive judicial review of the substance of
 122. English Civil Procedure Act, 1833, 3 & 4 Will. IV, Ch. 42, §§39-41.123. Scott v. Avery (1856) 5 H.L. Cas. 809, 853 (House of Lords).124. Id. at 853.125. Russell v. Pellegrini (1856) 6 E. & B. 1020, 1025 (K.B.). Lord Campbell also provided a famously
 cynical explanation for the alleged historic hostility of English common law judges to arbitration: “Thisdoctrine had its origin in the interests of the judges. There was no disguising the fact that, as formerly,the emoluments of the Judges depended mainly, or almost entirely, on fees, and as they had no fixed sala-ries there was great competition to get as much as possible of litigation into Westminster Hall and therewas a great scramble in Westminster Hall for the division of the spoil. . . . And they had great jealousy ofarbitration whereby Westminster Hall was robbed of those cases.” Scott v. Avery (1856) 5 H.L. Cas. 308,313 (House of Lords).
 126. Horowitz & Oldham, John Locke, Lord Mansfield and Arbitration During the Eighteenth Century, 36 (I)The Historical Journal 137 (1993) (denying that common law hostility to arbitration was particularlymarked or significant); Roebuck, The Myth of Judicial Jealousy, 10 Arb. Int’l 395, 403-04 (1994).
 127. English Common Law Procedure Act, 1854, 17 & 18 Vict., Ch. 125.128. Id. at §17 (“Every agreement for submission to arbitration by consent, whether by deed or instru-
 ment in writing not under seal may be made a rule of any one of the superior courts of law or equity atWestminster, on the application of any party thereto, unless such agreement or submission contain wordspurporting that the parties intend that it should not be made a rule of court.”).
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arbitrators’ awards, through a “case stated” procedure that permitted any party toobtain judicial resolution of points of law arising in the arbitral proceedings.129
 At the end of the nineteenth century, England enacted the 1889 Arbitration Act,which was in turn widely adopted throughout the Commonwealth.130 The Act con-firmed the irrevocability of agreements to arbitrate future disputes,131 while grantingEnglish courts discretion whether or not to stay litigations brought in breach of suchagreements (effectively permitting specific performance of arbitration agreements tobe ordered).132 At the same time, the Act preserved previous features of English arbi-tration law, including the “case stated” procedure for judicial review and the powersof the English courts to appoint arbitrators and assist in taking evidence.133
 d. Commercial Arbitration in France
 A broadly similar set of historical developments occurred in France as in England.There, as discussed above, the Edict of 1560 and merchant practice led to widespreaduse of arbitration for resolving commercial disputes. The French Revolution changedthis, like much else. Consistent with more general notions of social contract anddemocratic choice, the arbitration agreement was initially afforded enhanced dig-nity. Arbitration was described as producing “pure, simple and pacific justice,”134
 which was legislatively declared to be “the most reasonable means for the termina-tion of disputes arising between citizens.” 135 In due course, arbitration was elevatedto constitutional status in the Constitution of 1793 (Year I) and the Constitution of1795 (Year III).136
 As with many other things, the French Revolution soon turned on these progeny,with arbitration eventually being considered (ironically) a threat to the rule of law andthe authority of the revolutionary state.137 With this hostility in the air, the 1806Napoleonic Code of Civil Procedure imposed numerous procedural and technicalrestrictions on arbitration agreements and procedures. In particular, Article 2059 ofthe Civil Code and Article 1006 of the Code of Civil Procedure generally providedthat agreements to arbitrate future disputes were unenforceable.138 The Commercial
 129. English Common Law Procedure Act, 1854, 17 & 18 Vict., §4. The Act also required arbitratorsto issue their awards within three months of their appointment, unless the parties or a superior courtjudge agreed to extend the time limit. Id. at §15.
 130. See Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. L.J. 2, 6 (1999) (“The1889 Arbitration Act can be regarded as the first modern arbitration statute in the common law world.”).
 131. English Arbitration Act, 1889, 52 & 53 Vict., Ch. 49 (arbitration agreement is irrevocable, unlessotherwise indicated).
 132. Id. at §4.133. Id. at §§5, 8, 10, 19.134. M. de Boisséson, Le droit français de l’arbitrage interne et international ¶8 (2d ed. 1990) (quoting
 Thouret, Member of Constituent Assembly).135. Law of 16-24 August 1790, Art. 1 (“As arbitration is the most reasonable means of terminating
 disputes between citizens, the legislators shall not make any provision that would diminish either thefavor or the efficiency of an arbitration agreement.”).
 136. French Constitution of Year I, 1793, Art. 86 (“The right of the citizens to have their disputessettled by arbitrators of their choice shall not be violated in any way whatsoever.”); French Constitution ofYear III, 1795, Art. 210 (“The right to chose arbitrators in any dispute shall not be violated in any waywhatsoever.”).
 137. R. David, Arbitration in International Trade 90 (1985).138. M. de Boissésson, Le droit français de l’arbitrage interne et international ¶¶8-11 (2d ed. 1990);
 R. David, Arbitration in International Trade 90 (1985); Code of Civil Procedure, 1806, Art. 1006.
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Code permitted agreements to arbitrate future disputes only in limited circum-stances, consisting of maritime insurance contracts and certain corporate and part-nership contexts.139 More generally, as one commentator observes:
 [A]ll the provisions of the [Napoleonic Code] do appear to reflect, so to speak, a hatredof arbitration agreements and provide evidence of a secret desire to eliminate theirexistence.140
 This hostility towards the arbitral process was reflected in contemporaneous Frenchlegal commentary, which held that “arbitration is a rough draft of the institutions andthe judicial guarantees”141 and “[a] satire of judicial administration.”142
 French courts did little during the nineteenth century to ameliorate this hostility.An 1843 decision of the Cour de Cassation (excerpted below) held broadly that agree-ments to arbitrate future disputes were not binding unless they identified the particu-lar dispute and specified the individuals who were to serve as arbitrators.143 Thestated rationale, which would recur in other historical and geographical settings, wasthat the advance waiver of access to judicial protections and guarantees should not bepermitted in the abstract.144 That was coupled with a parallel perception that “[o]nedoes not find with an arbitrator the same qualities that it is assured to find with a mag-istrate: the probity, the impartiality, the skilfulness, [and] the sensitivity of feelingsnecessary to render a decision.”145 The judicial decisions that followed upon theseobservations significantly limited the practicality and usefulness of arbitration agree-ments in nineteenth-century (and early twentieth-century) France.
 As discussed below, it took some eight decades before this judicial hostility wasmoderated by the French courts and legislature — first in international cases andlater in domestic ones.146 Indeed, it was only with France’s ratification of the GenevaProtocol of 1923, discussed below, that agreements to arbitrate future internationalcommercial disputes became fully enforceable in French courts.147
 e. Commercial Arbitration in the United States
 A broadly similar course was followed with regard to commercial arbitration in theUnited States during the eighteenth and nineteenth centuries as in England and
 139. French Commercial Code, 1804, Arts. 51-63, 332; M. de Boisséson, Le droit français de l’arbitrageinterne et international ¶10 (2d ed. 1990).
 140. R. David, Arbitration in International Trade 90 (1985) (quoting Bellot).141. B. Bourbeau, Procedure civile, Tome IV 422 (quoted in Rubbelin-Devichi & Loquin, JurisClasseur
 Proc. civ., Fasc. 1010 ¶19).142. Mounier, Rapport Rigaud, sur le projet de loi relative á l’arbitrage forcé: DP 56, at 113.143. Judgment of 10 July 1843, Cie L’Alliance v. Prunier, Recueil Sirey 1843, 561 (French Cour de Cas-
 sation civ.) (quoted in R. David, Arbitration in International Trade 91 (1985)) & reprinted in 1992 Rev. arb.399. See infra pp. 160-61.
 144. Remarks by Avocat Général Hello regarding Judgment of 10 July 1843, Cie L’Alliance v. Prunier,1992 Rev. arb. 404 (French Cour de cassation civ.) (“The obligation to nominate arbitrators in the arbi-tration agreement aims at avoiding incidents and proceedings regarding the composition of an arbitraltribunal, and mainly at warning the citizens against their own silliness, which would lead them to sub-scribe too easily and without anticipation to future arbitrations, without being assured of having capableand trustworthy persons as voluntary judges”); J.-L. Delvolvé, J. Rouche & G.H. Pointon, French Arbitra-tion Law and Practice ¶8 (2003).
 145. Judgment of 10 July 1843, Cie L’Alliance v. Prunier, infra pp. 160-61.146. See infra pp. 57-59.147. See infra pp. 29-31; French Commercial Code, 1925, Art. 631.
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France. Consistent with America’s role in the development of state-to-state arbitra-tion in the eighteenth century, arbitration was widely used to resolve commercial (andother) disputes during Colonial times and the early years of the Republic. Despitethis, over the course of the nineteenth century, significant judicial (and legislative)hostility to arbitration agreements emerged, as American courts developed a pecu-liarly radical interpretation of historic English common law authority. Importantly,the resulting judicial hostility to the arbitral process did not prevent the use of extra-judicial and commercial mechanisms for enforcing arbitration agreements andawards,148 but it nonetheless undoubtedly obstructed use of arbitration in thenineteenth-century United States. This hostility was only fully overcome in the earlytwentieth century, when determined efforts by America’s business communityresulted in enactment of the Federal Arbitration Act (“FAA”) and similar state arbi-tration legislation.
 Difficulties in resolving private disputes existed from the earliest days of Europeansettlement in North America — which was hardly surprising, in light of the lack ofgovernmental administrative structures and trained lawyers in the colonies, coupledwith the fluid, sometimes chaotic dynamism of colonial life. Equally unsurprising isthe use of various forms of arbitration to address these difficulties. Early Dutch set-tlers in New York, frustrated with efforts to replicate wholesale European judicialinstitutions, turned to the election of a council of “arbitrators,” which was in fact aform of judicial body whose jurisdiction appears in at least some cases to have beenmandatory.149
 Nonetheless, from an early date, it was also common to refer disputes in NewAmsterdam to true consensual arbitration:
 [T]he arbitrators were left to the choice of the litigants, or appointed by the court. . . .These references were frequent upon every court day, and . . . though the amountinvolved was frequently considerable, or the matter in dispute highly important, . . .appeals to the court from the decision of the arbitrators were exceedingly rare.150
 Some commentators conclude that, after the 1664 hand-over of administration inNew York to the English, the use of arbitration in commercial matters was one of theenduring features of continuing Dutch influence.151
 Arbitration of commercial matters was widespread in the American colonies dur-ing the seventeenth and eighteenth centuries. Drawing on English, as well as Dutch,practice, the colonists found the flexibility, practicality, and speed of arbitral pro-cesses well-suited to their conditions: “From whatever source they derived the prac-tice, the colonists engaged in extensive arbitration throughout the period of Englishrule.”152 Relying on court files (relatively sparse and terse), newspaper accounts(more fulsome), merchants books, and chamber of commerce records, historians
 148. See Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Development of Arbitra-tion in the United States, 11 J.L. Econ. & Org. 479, 481-82 (1995).
 149. J. Auerbach, Justice Without Law? 32 (1983); Jones, Three Centuries of Commercial Arbitration in NewYork: A Brief Survey, 1956 Wash. U. L.Q. 193, 195 (1956).
 150. Jones, Three Centuries of Commercial Arbitration in New York: A Brief Survey, 1956 Wash. U. L.Q. 193,196 (1956)(quoting Daly, History of the Court of Common Pleas, in 1 Smith xxix (N.Y.C.P. 1855)).
 151. A. Flick (ed.), 3 History of the State of New York 14-16 (1933); Jones, Three Centuries of CommercialArbitration in New York: A Brief Survey, 1956 Wash. U. L.Q. 193, 197-98 (1956).
 152. Jones, Three Centuries of Commercial Arbitration in New York: A Brief Survey, 1956 Wash. U. L.Q. 193,198 (1956).
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have sketched a picture of widespread, routine use of arbitration in Colonial commer-cial matters, including in transactions between businesses in different colonies, typi-cally by agreement between the parties after disputes had arisen.153
 Following the American Revolution, the routine use of arbitration to resolve com-mercial disputes did not diminish. On the contrary, as New York developed over thecourse of the nineteenth century from a small, closely knit colonial town into a cos-mopolitan center of commerce, the use of arbitration grew apace with the expansionof commercial affairs.154 One commentator concludes:
 [I]t is clear that arbitration has been in constant use in New York from its beginnings to1920. It did not suddenly come into being at that time because of the passage of a stat-ute making agreements to arbitrate future disputes enforceable. Rather, it has existedwith and without the benefit of statutes, and both separate from, and in connection with,court adjudication.155
 The driving motivation for arbitration in commercial matters during this period con-tinued to be the perception by businesses “that government courts of the period didnot apply commercial law in what the merchant community considered to be a justand expeditious fashion.”156
 As its role as the dominant U.S. commercial and financial center would suggest,New York practice was representative of the country as a whole at the time. Researchinto specific jurisdictions, including New Jersey, Pennsylvania, Connecticut, Massa-chusetts, Delaware, Virginia, and Ohio, reveals a history similar to that in NewYork.157 As one early nineteenth-century commentator noted, the commercial arbi-tration system established by New York merchants offered a lead that “has been takenby the merchants of [Philadelphia] and other cities.”158
 Some early legislative efforts were made to support the arbitral process in commer-cial matters. In 1791, the New York legislature enacted a statute virtually identical toEngland’s 1698 Arbitration Act,159 providing for the enforcement of agreements toarbitrate future disputes where they had been made a rule of court.160 A 1793 Ameri-can insurance policy contained an arbitration clause, making it clear that the legis-lation had a practical orientation.161
 153. Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Development of Arbitration inthe United States, 11 J.L. Econ. & Org. 479, 481-82 (1995); Aiken, New Netherlands Arbitration in the 17thCentury, 29 Arb. J. 145 (1974).
 154. Jones, Three Centuries of Commercial Arbitration in New York: A Brief Survey, 1956 Wash. U. L.Q. 193,213-14 (1956).
 155. Id. at 211-18. See also Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Devel-opment of Arbitration in the United States, 11 J.L. Econ. & Org. 479, 481-85 (1995) (“Arbitration actually wasin widespread use if the United States almost three centuries before modern arbitration statutes werepassed in the 1920s; its history traces back to the colonial period.”).
 156. Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Development of Arbitration inthe United States, 11 J.L. Econ. & Org. 479, 482 (1995).
 157. G. Wilner, Domke on Commercial Arbitration §2.04 (3d ed. Update 2006); Gwynne, The OldestAmerican Tribunal, 1 Arb. J. 117, 120 (1937); Odiorne, Arbitration Under Early New Jersey Law, 8 Arb. J. 117(1953).
 158. J. Higgins, Sampson against the Philistines, or the Reformation of Lawsuits 32, 32 (2d ed. 1805).159. See supra p. 16.160. 1791 N.Y. Laws 219-20.161. “And it is agreed, that if any Dispute should arise relating to the Loss on this Policy; it shall be
 referred to two indifferent Persons, one to be chosen by the Assured, the other by the Assurer, who shallhave full Power to adjust the same; but in case they cannot agree, then such two persons shall choose athird; and any two of them agreeing, shall be obligatory to both parties.” 1793 Insurance Company of
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Nonetheless, it appears that the principal means by which arbitration agreementsand arbitral awards were enforced during the Colonial era was through non-legal orextra-legal commercial, professional, and other mechanisms.162 That is in partbecause of the character of U.S. commercial affairs at the time, and in part because ofthe general lack of satisfactory legal or judicial enforcement mechanisms.
 Despite the prevalence of commercial arbitration as a means of dispute resolution,and the existence of some early legislative and judicial support, many nineteenth-century American courts developed a puritanical version of English common lawhostility to agreements to arbitrate future disputes. Indeed, for some decades, U.S.courts held flatly that agreements to arbitrate future disputes were contrary to publicpolicy and revocable at will; unlike England, U.S. courts appear to have developedno alternative legal mechanisms, whether through the use of penalty clauses or rulesof court, to make such agreements enforceable.163
 Joseph Story, a pre-eminent U.S. authority in a wide range of legal fields, reflectednineteenth-century American judicial hostility to arbitration agreements. In 1845, hestated the common law position in the United States, inherited from England andelaborated with particular vigor:
 Now we all know that arbitrators, at the common law, possess no authority whatsoever,even to administer an oath, or to compel the attendance of witnesses. They cannot com-pel the production of documents and papers and books of account, or insist upon a dis-covery of facts from the parties under oath. They are not ordinarily well enoughacquainted with the principles of law or equity, to administer either effectually, in com-plicated cases; and hence it has often been said, that the judgment of arbitrators is butrusticum judicium. Ought then a court of equity to compel a resort to such a tribunal, bywhich, however honest and intelligent, it can in no case be clear that the real legal orequitable rights of the parties can be fully ascertained or perfectly protected? . . .[An arbitration agreement is not specifically enforceable because it] is essentially, in its
 very nature and character, an agreement which must rest in the good faith and honor ofthe parties, and like an agreement to paint a picture, to carve a statue, or to write abook . . . must be left to the conscience of the parties, or to such remedy in damages forthe breach thereof, as the law has provided.164
 While this left open the possibility of recovering money damages for breach of anarbitration agreement,165 this was virtually never an effective (or even very plausible)
 North American Insurance Policy, quoted in Wimm & Davis, Arbitration of Reinsurance Disputes: Is There aBetter Way?, Dispute Res. J. (Oct. 2004).
 162. Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Development of Arbitration inthe United States, 11 J.L. Econ. & Org. 479, 488 (1995) (“[A]rbitration was being developed and expandedunder the auspices of trade associations, mercantile exchanges, and other commercial organizationswhere nonlegal sanctions apparently were relatively strong.”); J. Auerbach, Justice Without Law? 19-46(1983).
 163. Robert Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 402, 406 (2d Cir. 1959) (discussingAmerican courts’ hostility to arbitration); J. Cohen, Commercial Arbitration and the Law 226-52 (1918);Sayre, Development of Commercial Arbitration Law, 37 Yale L.J. 595, 595-97 (1927-1928).
 164. Tobey v. County of Bristol, 23 F. Cas. 1313, 1321-22 (C.C.D. Mass. 1845). See also Prince Steam-Shipping Co. v. Lehman, 39 F. 704 (S.D.N.Y. 1889)(“Such agreements have repeatedly been held to beagainst public policy and void.”); Meacham v. Jamestown F. & C. R.R. Co., 105 N.E. 653, 656 (N.Y. 1914)(Cardozo, J., concurring) (“It is true that some judges have expressed the belief that parties ought to befree to contract about such matters as they please. In this state, the law has long been settled to the con-trary. . . . The jurisdiction of our courts is established by law, and is not to be diminished, any more thanit is to be increased, by the convention of the parties.”).
 165. Finucane Co. v. Bd. of Educ. of Rochester, 82 N.E. 737 (N.Y. 1907).
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means of enforcement, since adequate proof of injury resulting from a refusal to arbi-trate was virtually impossible.166
 Relying on literal interpretations of the English common law in Vynior’s Case andKill v. Hollister, and evidencing a disdain for the arbitral process reminiscent of earlynineteenth-century French authors,167 Story’s influential academic commentariesadopted similar reasoning:
 [W]here the stipulation, though not against the policy of the law, yet is an effort to divestthe ordinary jurisdiction of the common tribunals of justice, such as an agreement, incase of any disputes, to refer the same to arbitrators, Court of Equity will not, any morethan Courts of Law, interfere to enforce that agreement, but they will leave the parties totheir own good pleasure in regard to such agreements. . . . The regular administrationof justice might be greatly impeded or interfered with by such stipulations if they werespecifically enforced. And at all events courts of justice are presumed to be better capableof administering and enforcing the rights of the parties than any mere private arbitra-tors, as well from their superior knowledge as from their superior means of sifting thecontroversy to the very bottom.168
 Citing this and other similar rationales, American courts applied an extreme inter-pretation of English common law precedents to withhold meaningful judicialenforcement of arbitration agreements throughout much of the nineteenthcentury.169
 Moreover, U.S. courts and legislatures did not quickly follow the path of Scott v.Avery or the 1889 English Arbitration Act, which had taken steps to facilitate theenforcement of arbitration agreements in England.170 As the Second Circuit oncewrote, “[one] of the dark chapters in legal history concerns the validity, interpreta-tion and enforceability of arbitration agreements” by U.S. courts in the nineteenthcentury.171
 Importantly, even while many U.S. courts refused to enforce commercial arbitra-tion agreements during the middle and late nineteenth century, arbitrationremained both popular and effective in American commercial settings: “The use ofcommercial arbitration developed during the colonial and post revolutionary peri-ods in spite of this [judicial] hostility.”172 As already noted, it did so on the basis ofnon-legal commercial sanctions and enforcement mechanisms, including through
 166. Aktieselskabet Korn-Og Foderstof v. Rederiaktiebolaget Atlanten, 250 F. 935, 937 (2d Cir. 1918)(breach of contract yields only “nominal damages” unless arbitral expenses have actually been incurred);Munson v. Straits of Dover S.S. Co., 99 F. 787, 789 (S.D.N.Y. 1900) (“[N]o case is to be found inwhich . . . any other than nominal damages have ever been indicated to be recoverable, because tooloose, indefinite and incapable of verification.”), aff’d, 100 F. 1005 (N.Y. 1900); Sayre, Development ofCommercial Arbitration Law, 37 Yale L.J. 595, 604-05 (1927-1928).
 167. See supra pp. 16-17, 18-19.168. J. Story, 1 Commentaries on Equity Jurisprudence as Administered in England and America §670 (13th
 ed. 1886).169. See Kulukundis Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978, 982-86 (2d Cir. 1942), for
 a detailed (and influential) historical review of the enforceability of arbitration agreements at commonlaw. See also S. Rep. No. 68-536, at 2-3 (1924) (citing “[judges’] jealousy of their rights as courts, coupledwith the fear that if arbitration agreements were to prevail and be enforced, the courts would be ousted ofmuch of their jurisdiction”); G. Born, International Commercial Arbitration 46 (2009).
 170. See supra pp. 17-18.171. Robert Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 402, 406 (2d Cir. 1959).172. Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Development of Arbitration in
 the United States, 11 J.L. Econ. & Org. 479, 483 (1995).
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membership in commercial guilds, societies, or religious groups, all of which provedsufficiently resilient to overcome judicial hostility.173
 Moreover, even with regard to judicial enforcement, other movements were afootin the United States by the late nineteenth century. Courts in a number of Americanjurisdictions rejected the common law notion that arbitration agreements were eitherunenforceable or revocable, and instead upheld them,174 while also enforcing arbi-tral awards with minimal judicial review.175 Rejecting Story’s doctrinal authority, an1858 Virginian decision declared, in terms that could have been written 150 yearslater, that:
 The ancient principle, that agreements for the final settlement of disputes by arbitrationwere against the policy of the law and void because tending to oust the courts of theirjurisdiction, is against the spirit of modern times, and courts are now very liberallyinclined toward submission of matters to arbitration, and place as liberal a constructionupon the submission as the intentions of the parties justify. The intention of the partiesis the guiding start in construing the submission.176
 Soon thereafter, the U.S. Congress enacted legislation encouraging efforts to usearbitration to resolve international commercial disputes, although it does not appearthat the statute had significant practical effects.177 What did continue to havepractical effect, though, were commercial and professional associations, whichensured that arbitration remained a central part of commercial life, even during the“dark chapters in legal history,” when U.S. courts were most hostile to arbitration andagreements to arbitrate.178
 U.S. judicial and legislative hostility to commercial arbitration substantially erodedin the late nineteenth and early twentieth centuries. American judicial opinionsbegan increasingly to question the wisdom of Story’s views,179 while commercial pres-sure for legislative reform built.180 This pressure eventually had its effect, and in1920, New York enacted legislation providing for the validity and specific enforce-ment of arbitration agreements. That was followed in 1925 by similar provisions inthe FAA (which are discussed in detail below), which paralleled negotiation and
 173. Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Development of Arbitration inthe United States, 11 J.L. Econ. & Org. 479, 484-85 (1995) (New York Stock Exchange; Quakers; New YorkChamber of Commerce).
 174. Burchell v. Marsh, 58 U.S. 344, 351-52 (U.S. S. Ct. 1854); Snodgrass v. Gavit, 28 Pa. 221 (1857)(dictum); Condon v. Southside R.R. Co., 14 Gratt. 320 (Va. 1858); Doolittle v. Malcom, 8 Leigh 608 (Va.1837). See generally Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Development ofArbitration in the United States, 11 J.L. Econ. & Org. 479, 485-87 (1995) (discussing cases).
 175. Doolittle v. Malcolm, 8 Leigh 698 (Va. 1837); Ebert v. Ebert, 5 Md. 353 1854) (“every reasonableintendment is now made in favor of [arbitral] awards . . . and that all matters have been decided by them,unless the contrary shall appear on the face of the award.”).
 176. Condon v. Southside R.R. Co., 14 Gratt. 320 (Va. 1858).177. 22 U.S.C.A. §161 (West 1927) (duty of foreign service officers to encourage use of arbitration and
 to facilitate arbitral processes).178. Benson, An Exploration of the Impact of Modern Arbitration Statutes on the Development of Arbitration in
 the United States, 11 J.L. Econ. & Org. 479, 488 (1995) (“Arbitration was being developed and expandedunder the auspices of trade associations, mercantile exchanges, and other commercial organizationswhere nonlegal sanctions apparently were relatively strong”). See also Bernstein, Opting Out of the Legal Sys-tem: Extra Legal Contractual Relations in the Diamond Industry, 21 J. Legal Stud. 115 (1992).
 179. United States Asphalt Ref. Co. v. Trinidad Lake Petroleum Co., 222 F. 1006, 1008-09, 1010-11(S.D.N.Y. 1915); Hamilton v. Liverpool & London & Globe Ins. Co., 136 U.S. 242-55 (U.S. S. Ct. 1890)(recognizing arbitration award determining damages, where court decided general question of liability).
 180. To Validate Certain Agreements for Arbitration, H.R. Rep. No. 68-96 at 1 (1924); Chamber of the Stateof New York, Report of the Committee on Arbitration (1917); Sayre, Development of Commercial ArbitrationLaw, 37 Yale L.J. 595, 595 & n.2 (1927-1928).
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adoption of the 1923 Geneva Protocol (also discussed below).181 While the New Yorkarbitration law allowed the annulment of awards for fraud, corruption, and similargrounds, it enacted a sea change from the American common law by instituting adefault rule that contracts to arbitrate should be enforced by the courts.182
 f. Commercial Arbitration in Other European Jurisdictions in the18th and 19th Centuries
 The history of commercial arbitration in other nations did not always involve thesame degree of judicial or legislative hostility as occasionally demonstrated ineighteenth- and nineteenth-century England, France, and the United States. Histori-cally, commercial arbitration was commonly used by merchants in what is today Ger-many, perhaps particularly because of the lack of a centralized government (untilcomparatively recently) and the demands of interstate commerce.183 Thus, a Germancommentator at the beginning of the twentieth century could observe, with regard tohistoric German experiences: “arbitral tribunals have at all times been regarded asan urgent necessity by the community of merchants and legislation has alwaysgranted them a place alongside the ordinary courts. . . .”184
 The importance of arbitration in commercial matters was recognized, and giveneffect, in the civil codes of Baden (in 1864), Prussia (in 1864), and Bavaria (in 1869).All of these statutory codifications confirmed the role of arbitration in the resolutionof commercial disputes, while granting arbitrators varying degrees of freedom fromlocal procedural and substantive requirements and judicial control.185 These variousdevelopments led to the treatment of arbitration in the first German Code of CivilProcedure of 1877 (which would remain the fundamental basis for Germany’s legalregime for arbitration until 1998).
 The 1877 Code of Civil Procedure incorporated provisions that freed arbitratorsfrom the obligation to apply strict legal rules (and, concurrently, from judicial reviewof the substance of awards). The drafters of the Code explained:
 By submitting themselves to arbitration the parties want to escape from the difficultiesand complexities arising from the application of the law. They intend that the law asbetween them should be what the arbitrators, according to their conscientiousconviction — ex aequeo et bono — determine. They will therefore as a rule consider thearbitrators to be friendly mediators — amiables compositeurs, as the Belgian draftsays — and it is obvious that they do so consider them whenever they appoint as arbi-trators persons who are not learned in the law. As a rule therefore the goal of arbitrationis attained only when the arbitrators are not bound to follow the ordinary rules of lawwhen giving their awards.186
 181. See infra pp. 29-31, 49-50; U.S. FAA, 9 U.S.C. §§1 et seq.; Act of Apr. 19, 1920, ch. 275, 1920 N.Y.Laws 803-07; Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. L.J. 2, 7-13 (1999).
 182. Stone, Rustic Justice: Community and Coercion Under the Federal Arbitration Act, 77 N.C. L. Rev. 931,982-87 (1999).
 183. See supra pp. 13-15.184. W. Haeger, Schiedsgerichte für Rechtsstreitigkeiten der Handelswelt 2 (1910) (quoted in Berger, The
 New German Arbitration Law in International Perspective, 26 Forum Int’l 1, 1 (2000)).185. A. Lindheim, Das Schiedsgericht im modernen Zivilprozeß 17 (1891).186. Begründung des Entwurfs einer Zivilprozessordnung, Deutscher Reichstag, II, Legislatur-Periode,
 I, session 1876, ad no. 6, p. 476 (quoted in Cohn, Commercial Arbitration and the Rules of Law: A ComparativeStudy, 4 U. Toronto L.J. 1, 16 (1942)).
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At the same time, at the end of the nineteenth and beginning of the twentieth cen-turies, German courts gave active support to the arbitral process, including by pio-neering the development of what would later be termed the separability doctrine, inorder to facilitate the enforcement of arbitration agreements.187
 By the turn of the twentieth century, permanent arbitral tribunals, organizedunder the auspices of trade organizations, became a common feature of Germanbusiness life. In 1909, 1,030 cases were pending before such arbitral tribunals inBerlin alone.188 Contemporaneous authors generally praised the arbitral process,highlighting its efficiency, trustworthiness, and the commercial good sense of arbitra-tors with industry experience.189
 Like some common law courts, however, the German courts came in the nextdecades to “guard[] their rights with extreme jealousy, and were only too inclined toset aside awards [on the basis of] even a slight failure to comply with the provisions ofthe Code.”190 The provisions of the German Code of Civil Procedure left consider-able leeway to local courts to interfere with the arbitral process, curtailing the prac-tical value of arbitration.191
 As already described, the Napoleonic Code (and Cour de Cassation, in an 1843decision) had adopted a similarly anti-arbitration course in France, which persisteduntil the 1920s.192 Belgian courts refused, unusually, to follow the approach of theFrench Cour de Cassation and gave effect to agreements to arbitrate future dis-putes.193 The Netherlands took a similar approach, enacting an Arbitration Act aspart of its Code of Civil Procedure in 1838 to provide a comprehensive legal frame-work for commercial arbitration.194 The Dutch and Belgian approach reflected theLow Countries’ historical fondness for arbitration,195 which can be attributed in sig-nificant part to their mercantile cultures and the influence of Roman law.196 Swisscantonal legislation and constitutions were also generally supportive of arbitrationduring this era.197
 187. See infra pp. 173-201.188. W. Haeger, Schiedsgerichte für Rechtsstreitigkeiten der Handelswelt 21 (1910).189. Id. at 24.190. Weiss, Arbitration in Germany, 43 Law Q. Rev. 205, 206 (1927); but see Kahn, Arbitration in England
 and Germany, 12 J. Comp. Legis. & Int’l L. 58, 76-77 (1930) (suggesting that Weiss’s view of Germancourts is too bleak); Nussbaum, Schiedsgerichtsschriftstellerei zwecks Störung internationaler Beziehungen384, 2 Internationales Jahrbuch für Schiedsgerichtswesen (1928) (arguing that Weiss misrepresentsGerman law).
 191. Nussbaum, Schiedsgerichtswesen, 42 Zeitschrift für Zivilprozessrecht 254, 259-260 (1912) refer-ring to Judgment dated 28 January 1908, Entscheidungssammlung Reichsgericht (RGZ) 69, 52, 55 (Ger-man Reichsgericht).
 192. See supra pp. 18-19.193. Judgment of 17 December 1936, Pas. 1936 I 457, 458 (Belgian Cour de cassation); R. David, Arbi-
 tration in International Trade 98 (1985); Keutgen & Huys, Chronique de Jurisprudence: L’arbitrage (1950 à1975), Journal des Tribunaux 53, 54 (1976); G. Keutgen & G. Dal, L’arbitrage en droit belge et international¶42 (2d ed. 2006).
 194. A. van den Berg, R. van Delden, & H. Snijders, Netherlands Arbitration Law §1.1 (1993); Rovine,Lillich, Marks, & Spiegel, Iran/United States Claims Tribunal, 76 Am. Soc’y Int’l L. Proc. 1, 5 (1982)(remarks by Arthur Rovine) (noting that under 1838 Act, arbitral awards were enforced “unless there[was] a gross fraud or the decision [was] without reason”); Sanders, The Netherlands, VI Y.B. Comm. Arb.60 (1981) (describing Dutch arbitral procedure under 1838 law).
 195. van Bladel, Arbitration in the Building Industry in the Netherlands, 54-May Disp. Resol. J. 42, 43(1999).
 196. Aiken, New Netherlands Arbitration in the 17th Century, 29 Arb. J. 145, 146-49 (1974).197. R. David, Arbitration in International Trade 101-02 (1985).
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B. OVERVIEW OF CONTEMPORARY INTERNATIONALARBITRATION CONVENTIONS
 With this historical background, the foundations for the contemporary legal regimefor international arbitration were laid at the end of the nineteenth and beginning ofthe twentieth centuries. As discussed below, the basic legal framework for interna-tional commercial arbitration was established in the first decades of the twentiethcentury, with the 1923 Geneva Protocol and 1927 Geneva Convention, with theenactment of national arbitration legislation that paralleled these instruments, andwith the development of effective institutional arbitration rules. Building on thesefoundations, the current legal regime for international commercial arbitration wasdeveloped in significant part during the second half of the twentieth century, withcountries from all parts of the globe entering into international arbitration conven-tions (particularly the New York Convention) and enacting national arbitration stat-utes designed specifically to facilitate the arbitral process; at the same time, nationalcourts in most states gave robust effect to these legislative instruments, often extend-ing or elaborating on their terms. As discussed below, this avowedly “pro-arbitration”regime ensures the enforceability of both international arbitration agreements andarbitral awards, gives effect to the parties’ procedural autonomy and the arbitral tri-bunal’s procedural discretion, and seeks to insulate the arbitral process from inter-ference by national courts or other governmental authorities.
 At the same time, during the past several decades, the current legal regime forinternational investment arbitration was developed, including particularly throughthe adoption of the ICSID Convention198 and an extensive network of “bilateralinvestment treaties” (“BITs”).199 Similarly, if less extensively and comprehensively,the 1899 Hague Peace Conference adopted the Convention for the Pacific Settlementof International Disputes (which was subsequently amended in 1907),200 followed bythe 1929 General Act on the Pacific Settlement of International Disputes.201 Theseinstruments reflected a generally, “pro-arbitration” approach to the use of interna-tional arbitration to resolve interstate disputes peacefully, while setting forth a basiclegal framework in which international arbitrations could be conducted.
 1. 1899 and 1907 Conventions for the Pacific Settlement of InternationalDisputes
 By the beginning of the twentieth century, proposals for more universal state-to-statearbitration mechanisms became credible. Although seldom discussed in today’s lit-erature, an 1875 project of the Institut de Droit International produced a draft pro-cedural code, based on existing interstate arbitral practice and designed to provide
 198. See Convention on the Settlement of Investment Disputes Between States and Nationals of OtherStates, produced at Washington, D.C., 18 March 1965; infra pp. 39-40.
 199. See infra p. 40.200. See Convention for the Pacific Settlement of International Disputes (First Hague Conference,
 1899), Arts. 15-29; Convention for the Pacific Settlement of International Disputes (Second Hague Con-ference, 1907); infra pp. 27-28.
 201. See General Act on the Pacific Settlement of International Disputes, 93 L.N.T.S. 345; infra p. 28.
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basic procedural guidelines and mechanisms for future ad hoc arbitrations.202 Theproject provides impressive testimony to both the frequency of interstate arbitrationsand the perceived desirability of more consistent, transparent, and internationallyneutral procedures for such arbitrations.
 In 1899, the Hague Peace Conference produced the Hague Convention of 1899 onthe Pacific Settlement of Disputes, which included chapters on international arbitra-tion and established a “Permanent Court of Arbitration,” to administer state-to-statearbitration under the Convention.203 These provided the foundation for more for-mal interstate adjudication, in the Permanent Court of International Justice andInternational Court of Justice,204 as well as the founding of the Permanent Court ofArbitration.205 At the same time, arbitration remained a preferred method of resolv-ing interstate disputes, often selected by states during the twentieth century in pref-erence to standing international judicial bodies.206
 Thus, Article XVI of the Convention recorded the contracting states’ recognitionthat “[i]n questions of a legal nature, and especially in the interpretation or applica-tion of International Conventions,” international arbitration was the “most effective,and at the same time the most equitable, means of settling disputes which diplomacyhas failed to settle.” Articles XV to IXX of the Convention prescribed a set of rulesregarding the constitution of interstate arbitral tribunals and the conduct of inter-state arbitrations; among other things, the 1899 Convention established the Perma-nent Court of Arbitration (seated in the Hague), for administering interstatearbitrations.
 The 1899 Convention was revised in 1907, with the new Convention for the PacificSettlement of International Disputes including the addition or amendment of a num-ber of provisions regarding international arbitral proceedings.207 In 1929, a “Gen-eral Act on Pacific Settlement of International Disputes” was negotiated (with anumber of states, principally Western European, ultimately ratifying the Act).208 Aswith the 1899 and 1907 Conventions, the Act sets forth a basic legal framework (sub-ject to contrary agreement by the parties) for international arbitrations between stateparties.
 202. Institut de Droit International, Projet de règlement pour la procédure arbitrale internationale (Sessionde La Haye, 1875). See G.Born, International Commercial Arbitration 15-16 (2009).
 203. Convention for the Pacific Settlement of International Disputes (First Hague Conference, 1899),Arts. 15-29. See also Caron, War and International Adjudication: Reflections on the 1899 Peace Conference, 94Am. J. Int’l L. 4 (2000); Werner, Interstate Political Arbitration: What Lies Next?, 9 J. Int’l Arb. 69, 71-72(1992).
 204. See generally S. Rosenne, I The Law and Practice of the International Court, 1920-1996 10-40, 99-106(3d ed. 1997).
 205. Caron, War and International Adjudication: Reflections on the 1899 Peace Conference, 94 Am. J. Int’lL. 4, 16-17 (2000).
 206. Charney, Third Party Dispute Settlement and International Law, 36 Colum. J. Int’l L. 65, 68 (1997)(“While the establishment of the World Court was particularly significant, ad hoc arbitrations . . . con-tinue to be important” in the twentieth century.); A. Stuyt, Survey of International Arbitrations 1794-1989(3d ed. 1990); Merrills, The Mosaic of International Dispute Settlement Procedures: Complementary or Contra-dictory, 54 Neth. Int’l L. Rev. 361 (2007).
 207. Convention for the Pacific Settlement of International Disputes (Second Hague Conference,1907). See S. Rosenne ed., The Hague Peace Conference of 1899 and 1907 and International Arbitration: Reportsand Documents (2001).
 208. General Act on Pacific Settlement of International Disputes, done at Geneva on September 26,1928, 93 L.N.T.S. 345, entered into force on August 16, 1929.
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2. Geneva Protocol and Geneva Convention
 During the first decades of the twentieth century, businesses and lawyers in devel-oped states called for legislation to facilitate the use of arbitration in resolving domes-tic and, particularly, international commercial disputes.209 These appealsemphasized the importance of reliable, effective, and fair mechanisms for resolvinginternational disputes to the expansion of international trade and investment.
 In 1923, initially under the auspices of the newly founded International Chamberof Commerce, major trading nations negotiated the Geneva Protocol on ArbitrationClauses in Commercial Matters.210 The Protocol was ultimately ratified by the UnitedKingdom, Germany, France, Japan, India, Brazil, and about two dozen othernations.211 Although the United States did not ratify the Protocol, the nations thatdid so represented a very significant portion of the international trading communityat the time.
 The Geneva Protocol played a critical — if often underappreciated — role in thedevelopment of the legal framework for international commercial arbitration.Among other things, Article I of the Geneva Protocol declared that
 Each of the Contracting States recognizes the validity of an agreement whether relatingto existing or future differences between parties subject respectively to the jurisdictionof different contracting states by which the parties to a contract agree to submit to arbi-tration all or any differences that may arise in connection with such contract relating tocommercial matters or to any other matter capable of settlement by arbitration, whetheror not the arbitration is to take place in a country to whose jurisdiction none of the par-ties is subject.212
 This provision was complemented by Article IV, which provided that:
 The tribunals of the Contracting Parties, on being seized of a dispute regarding a con-tract made between persons to whom Article 1 applies and including an arbitrationagreement whether referring to present or future differences which is valid by virtue ofthe said article and capable of being carried into effect, shall refer the parties on theapplication of either of them to the decision of the arbitrators.213
 In these two provisions, the Geneva Protocol planted the seeds for a number ofprinciples of enormous future importance to the international arbitralprocess — including the presumptive validity of agreements to arbitrate future (aswell as existing) disputes, the obligation of national courts to refer parties to arbitra-tion, the concept of arbitrating “commercial” disputes and disputes “capable ofsettlement by arbitration,” and the obligation to recognize international arbitrationagreements on an equal footing with domestic arbitration agreements. As discussed
 209. G. Born, International Commercial Arbitration 58 (2009); I. Macneil, American Arbitration Law: Ref-ormation, Nationalization, Internationalization 25-26 (1992); Benson, An Exploration of the Impact of ModernArbitration Statutes on the Development of Arbitration in the United States, 11 J.L. Econ. & Org. 479, 491-94(1995) (emphasizing the role of lobbying from the legal profession).
 210. G. Born, International Commercial Arbitration 59 (2009); A. van den Berg, The New York ArbitrationConvention of 1958 6-7, 113-18 (1981); Lorenzen, Commercial Arbitration — International and InterstateAspects, 43 Yale L.J. 716, 750 (1933-1934).
 211. 27 L.N.T.S. 158 (1924).212. Geneva Protocol, Art. I. The Convention also permitted Contracting States to limit its scope to
 “contracts which are considered as commercial under its national law.” Id. at Art. I.213. Geneva Protocol, Art. IV.
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below, all of these basic themes reappeared repeatedly in international conventionsand national legislation over the next 80 years and remain the foundation of the con-temporary legal framework for international commercial arbitration.214 The Proto-col also established standards which made international arbitration agreements moreenforceable than domestic arbitration agreements had historically been in manynations,215 reflecting a deliberate policy of promoting the use of arbitration to resolveinternational commercial disputes.
 Additionally, Article III of the Geneva Protocol attempted to provide for the rec-ognition of international arbitral awards. It declared that:
 Each Contracting State undertakes to ensure the execution by its authorities and inaccordance with the provisions of its national laws of arbitral awards made in its ownterritory.216
 This provision was extremely limited, providing only for Contracting States toenforce awards made on their own territory (i.e., not “foreign” awards, made in othercountries). Even then, enforcement was required only in accordance with locallaw — effectively making the commitment dependent on each individual state’s arbi-tration legislation. In contrast to the simple, but dramatic, provisions of the GenevaProtocol regarding arbitration agreements, Article III’s treatment of arbitral awardswas at best tentative and incomplete.
 The Geneva Protocol was augmented by the Geneva Convention for the Executionof Foreign Arbitral Awards of 1927.217 Recognizing the Protocol’s deficiencies indealing with this issue, the Geneva Convention expanded the enforceability of arbi-tral awards rendered pursuant to arbitration agreements subject to the Geneva Pro-tocol. It did so by requiring the recognition and enforcement of such “foreign” awardswithin any Contracting State (rather than only within the state where they were made,as under the Protocol) and forbidding substantive judicial review of the merits of suchawards in recognition proceedings.218
 Regrettably, the Convention placed the burden of proof in recognition proceed-ings on the award-creditor, requiring the award-creditor to demonstrate both theexistence of a valid arbitration agreement,219 concerning an arbitrable subject mat-ter,220 and that the arbitral proceedings had been conducted in accordance with theparties’ agreement.221 The Convention also required the award-creditor to show thatthe arbitral award had become “final” in the place of arbitration222 and was not con-trary to the public policy of the recognizing state.223 This requirement of finality led
 214. See infra pp. 31-36 (New York Convention), 38-39 (European Convention), and 42-47(UNCITRAL Model Law).
 215. See supra pp. 15-26 and infra pp. 159-73.216. Geneva Protocol, Art. III.217. Geneva Convention on the Execution of Foreign Arbitral Awards, 1929, 92 L.N.T.S. 302 (1929).
 See G. Born, International Commercial Arbitration 61 (2009); A. van den Berg, The New York Arbitration Con-vention of 1958 6-7, 113-18 (1981).
 218. Geneva Convention, Arts. I, II, III, IV.219. Geneva Convention, Art. 1(a).220. Geneva Convention, Art. 1(b).221. Geneva Convention, Art. 1(c).222. Geneva Convention, Art. 1(d).223. Geneva Convention, Art. 1(e).
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to the so-called “double exequatur” requirement — whereby an award could effec-tively only be recognized abroad under the Geneva Convention if it had been con-firmed by the courts of the place of the arbitration.224 This proved a major source ofuncertainty regarding the finality of international arbitral awards.
 Despite their shortcomings, the Geneva Protocol and Geneva Convention weremajor steps towards today’s legal framework for international commercial arbitra-tion. Most fundamentally, both instruments established, if only imperfectly, the basicprinciples of the presumptive validity of international arbitration agreements225 andarbitral awards,226 and the enforceability of arbitration agreements by specific per-formance,227 as well as recognition of the parties’ autonomy to select the substantivelaw governing their relations228 and to determine the arbitration procedures.229
 Further, the Geneva Protocol and Convention both inspired and parallelednational legislation and business initiatives to augment the legal regime governinginternational commercial arbitration agreements. In 1920, New York enacted arbi-tration legislation, largely paralleling the Protocol, to ensure the validity and enforce-ability of commercial arbitration agreements.230 With an eye towards ratification ofthe Geneva Protocol, France adopted legislation in 1925 that made arbitration agree-ments valid in commercial transactions,231 while similar legislation was enacted inEngland.232
 Also in 1925, the United States enacted the Federal Arbitration Act — providingthe first federal legislation in the United States governing domestic (and interna-tional) arbitration agreements. The centerpiece of the FAA was §2, which providedthat arbitration agreements “shall be valid, irrevocable, and enforceable, save uponsuch grounds as exist at law or in equity for the revocation of any contract,”233 while§§9 and 10 of the Act provided for the presumptive validity and enforceability of arbi-tral awards.234 Much like the 1923 Geneva Protocol, the stated purpose of the FAAwas to reverse decades of judicial mistrust in the United States of arbitration and ren-der arbitration agreements enforceable on the same terms as other contracts.235
 3. New York Convention
 The Geneva Protocol and the Geneva Convention were succeeded by the UnitedNations Convention on the Recognition and Enforcement of Foreign ArbitralAwards.236 Generally referred to as the “New York Convention,” the treaty is by farthe most significant contemporary legislative instrument relating to international
 224. See infra pp. 1126, 1133-34; A. van den Berg, The New York Arbitration Convention of 1958 7 (1981).225. See infra pp. 159-73.226. See infra pp. 1126, 1131-33.227. See infra pp. 261-80.228. See infra pp. 924-34.229. See infra pp. 724-28.230. See G. Born, International Commercial Arbitration 62 (2009); Act of Apr. 19, 1920, ch. 275, 1920 N.Y.
 Laws 803-807 (providing for validity of arbitration agreements).231. French Commercial Code, 1925, Art. 631. See also von Mehren, International Commercial Arbitra-
 tion: The Contribution of the French Jurisprudence, 46 La. L. Rev. 1045, 1049-51 (1985-1986) (discussingimpact of 1925 amendment).
 232. See Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. L.J. 2, 13 (1999);G. Born, International Commercial Arbitration 62 (2009).
 233. U.S. FAA, 9 U.S.C. §2. For discussion of §2, see infra pp. 49-50.234. U.S. FAA, 9 U.S.C. §§9-10. For discussion of §§9 and 10, see infra pp. 49-50, 1086-91, 1101-04,
 1107-08.235. See supra pp. 19-25 and infra pp. 163-65,172.236. 330 U.N.T.S., No. 4739; http://www.uncitral.org.
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commercial arbitration. It provides what amounts to a universal constitutional char-ter for the international arbitral process, whose sweeping terms have enabled bothnational courts and arbitral tribunals to develop durable, effective means for enforc-ing international arbitration agreements and arbitral awards.
 The Convention was adopted — like many national arbitration statutes —specifically to address the needs of the international business community, and in par-ticular to improve the legal regime provided by the Geneva Protocol and GenevaConvention for the international arbitral process.237 The first draft of what becamethe Convention was prepared by the International Chamber of Commerce in 1953.The ICC introduced the draft with the observation that “the 1927 Geneva Conven-tion was a considerable step forward, but it no longer entirely meets modern eco-nomic requirements,” and with the fairly radical objective of “obtaining the adoptionof a new international system of enforcement of arbitral awards.”238
 Preliminary drafts of a revised convention were prepared by the ICC and theUnited Nations’ Economic and Social Council (“ECOSOC”), which then providedthe basis for a three-week conference in New York — the United Nations Conferenceon Commercial Arbitration — attended by 45 states in the Spring of 1958.239 TheNew York Conference resulted in a document — the New York Convention — thatwas in many respects a radically innovative instrument, which created for the firsttime a comprehensive legal regime for the international arbitral process.
 The original drafts of the New York Convention were focused entirely on the rec-ognition and enforcement of arbitral awards, with no serious attention to the enforce-ment of international arbitration agreements.240 This drafting approach paralleledthat of the Geneva treaties (where the Geneva Protocol dealt with arbitration agree-ments and the Geneva Convention addressed awards).241 It was only late in the Con-ference that the delegates recognized the limitations of this approach and considereda proposal from the Dutch delegation to extend the treaty from the recognition ofawards to international arbitration agreements. That approach, which was eventuallyadopted, and the resulting provisions regarding the recognition and enforcement ofinternational arbitration agreements form one of the central elements of the Con-vention.242
 The text of the Convention was approved on June 10, 1958, by a unanimous voteof the Conference (with only the United States and three other countries abstain-ing).243 The Convention is set forth in English, French, Spanish, Russian, and Chi-nese texts, all of which are equally authentic.244 The text of the Convention is only a
 237. A. van den Berg, The New York Arbitration Convention 7 (1981) (“although the Geneva Treaties wereundoubtedly an improvement in comparison with the previous situation, they were still considered inad-equate”).
 238. Enforcement of International Arbitral Awards, Report and Preliminary Draft Convention (ICC Publica-tion No. 174 1953), reprinted in 9(1) ICC Ct. Bull. 32, 32 (1998).
 239. Sanders, The History of the New York Convention, in A. van den Berg ed., Improving the Efficiency ofArbitration Agreements and Awards: 40 Years of Application of the New York Convention 11, 12 (ICCA CongressSeries No. 9 1999).
 240. G. Born, International Commercial Arbitration 93 (2009); A. van den Berg, The New York ArbitrationConvention of 1958 8-10, 56 (1981).
 241. See supra pp. 29-31.242. See infra pp. 33-34, 159-73.243. For a brief summary of these negotiations, see A. van den Berg, The New York Arbitration Conven-
 tion of 1958 1-10 (1981); Sanders, The History of the New York Convention, in A. van den Berg ed., Improvingthe Efficiency of Arbitration Agreements and Awards: 40 Years of Application of the New York Convention 11 (ICCACongress Series No. 9 1999).
 244. New York Convention, Art. XVI.
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few pages long, with the instrument’s essential substance being contained in fiveconcisely drafted provisions (Articles I through V).
 Despite its brevity, the Convention is now widely regarded as “the cornerstone ofcurrent international commercial arbitration.”245 In the apt words of Judge StephenSchwebel, formerly President of the International Court of Justice, “It works.”246 Or,as the late Sir Michael Kerr put it, the New York Convention “is the foundation onwhich the whole of the edifice of international arbitration rests.”247
 It is often said that the Convention did not provide a detailed legislative regime forall aspects of international arbitrations (as, for example, the UNCITRAL Model Lawwould later do248). Rather, the Convention’s provisions focused on the recognitionand enforcement of arbitration agreements and arbitral awards, without specificallyregulating the conduct of the arbitral proceedings or other aspects of the arbitral pro-cess. As one national court has observed, the Convention was designed to “encour-age the recognition and enforcement of commercial arbitration agreements ininternational contracts and to unify the standards by which agreements to arbitrate areobserved and arbitral awards are enforced in the signatory nations.”249
 Within these fields, an essential objective of the Convention was uniformity: TheConvention’s drafters sought to establish a single uniform set of international legalstandards for the enforcement of arbitration agreements and arbitral awards.250 Inparticular, the Convention’s provisions prescribe uniform international rules that: (a)require national courts to recognize and enforce foreign arbitral awards (Articles IIIand IV), subject to a limited number of specified exceptions (Article V);251 (b) requirenational courts to recognize the validity of arbitration agreements, subject to speci-fied exceptions (Article II);252 and (c) require national courts to refer parties to arbi-tration when they have entered into a valid agreement to arbitrate that is subject tothe Convention (Article II(3)).253 The Convention’s exceptions to the obligation torecognize foreign arbitral awards are limited to issues of jurisdiction, proceduralregularity and fundamental fairness, compliance with the parties’ arbitration agree-ment, and public policy; they do not include review by a recognition court of the mer-its of the arbitrators’ substantive decision.254
 The New York Convention made a number of significant improvements in theregime of the Geneva Protocol and Geneva Convention for the enforcement of inter-national arbitration agreements and arbitral awards. Particularly important were theNew York Convention’s shifting of the burden of proving the validity or invalidity ofarbitral awards away from the party seeking enforcement to the party resisting
 245. A. van den Berg, The New York Arbitration Convention of 1958 1 (1981). See also G. Born, Interna-tional Commercial Arbitration 95 (2009).
 246. Schwebel, A Celebration of the United Nations New York Convention on the Recognition and Enforcementof Foreign Arbitral Awards, 12 Arb. Int’l 83, 85 (1996).
 247. Kerr, Concord and Conflict in International Arbitration, 13 Arb. Int’l 121, 127 (1997).248. See infra pp. 43-47.249. Scherk v. Alberto-Culver Co., 417 U.S. 506, 502 n.15 (U.S. S. Ct. 1974) (emphasis added).250. A. van den Berg, The New York Arbitration Convention of 1958 1, 6, 54-55, 168-69, 262-63, 274, 357-
 58 (1981) (“the significance of the New York Convention for international commercial arbitration makesit even more important that the Convention is interpreted uniformly by the courts.”); Patocchi & Jermini,in S. Berti et al. eds., International Arbitration in Switzerland Art. 194 ¶20 (2000) (“The provisions of theConvention . . . are to be interpreted and construed taking into account the need for a uniform inter-pretation of the Convention in all the contracting States.”).
 251. New York Convention, Arts. III and V.252. New York Convention, Art. II(1).253. New York Convention, Art. II(3).254. New York Convention, Arts. V(1), V(2); infra pp. 1135-36.
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enforcement,255 its recognition of substantial party autonomy with respect to choiceof arbitral procedures and law applicable to the arbitration agreement,256 and its abo-lition of the previous “double exequatur” requirement (which had required that arbi-tral awards be confirmed in the arbitral seat before being recognized abroad).257 TheConvention’s various improvements were summarized by the President of the U.N.Conference on the Convention as follows:
 [I]t was already apparent that the document represented an improvement on theGeneva Convention of 1927. It gave a wider definition of the awards to which the Con-vention applied; it reduced and simplified the requirements with which the party seek-ing recognition or enforcement of an award would have to comply; it placed the burdenof proof on the party against whom recognition or enforcement was invoked; it gave theparties greater freedom in the choice of the arbitral authority and of the arbitration pro-cedures; it gave the authority before which the award was sought to be relied upon theright to order the party opposing the enforcement to give suitable security.258
 More generally, these provisions of the Convention were intended to promote the useof arbitration as a means of resolving international commercial disputes, in order tofacilitate international trade and investment.259
 Despite the Convention’s brevity and focus on arbitration agreements and arbitralawards, the significance of its terms can scarcely be exaggerated. The Convention’sprovisions effected a fundamental restructuring of the international legal regime forinternational commercial arbitration, combining the separate subject matters of theGeneva Protocol and Geneva Convention into a single instrument, which provided alegal framework that covered international arbitrations from their inception (thearbitration agreement) until their conclusion (recognition of the award). In so doing,the Convention established for the first time a comprehensive international legalframework for international arbitration agreements, arbitral proceedings, and arbi-tral awards.
 Moreover, the terms of this legal framework were important and remarkably inno-vative. Considering only the Convention’s provisions mandating recognition of arbi-tral awards, subject to a limited, exclusive list of exceptions, one delegate to the NewYork Conference termed the Convention a “very bold innovation.”260 Equally, theConvention’s introduction of uniform international legal standards mandatorilyrequiring the recognition and enforcement of international arbitration agreements,subject to only specified exceptions, was also a bold advance.261 Taken together, the
 255. See New York Convention, Arts. III, IV, V; supra pp. 30-31, 33 and infra pp. 1132-33. The shift inthe burden of proof was accomplished by Articles III and V, which required the award-creditor to presentonly minimal evidence in support of recognition of an award (in Article III), while specifying only limitedgrounds, which needed affirmatively to be proven, that could result in non-recognition (in Article V). Seeinfra pp. 1132-34.
 256. See New York Convention, Arts. V(1)(a), 1(d); supra pp. 30-31, 33 and infra pp. 728-33, 1057.257. See supra pp. 30-31 and infra pp. 1133-39.258. U.N. Doc. E/CONF. 26/SR.25 at 2 (1958).259. Kaverit Steel and Crane Ltd v. Kone Corp., 87 D.L.R.(4th) 129 (1992) (“it is common ground that
 the evident purpose of Alberta’s acceptance of the [New York] Convention is to promote internationaltrade and commerce by the certainty that comes from a scheme of international arbitration”); Park,Neutrality, Predictability and Economic Cooperation, 12(4) J. Int’l Arb. 99 (1995); A. van den Berg, The NewYork Arbitration Convention of 1958 17-19 (1981).
 260. U.N. Doc. E/Conf.26/SR.13 at 3 (1958).261. The effect of the Convention on the recognition and enforcement of international arbitration
 agreements is discussed below. See infra pp. 159-73, 322-40, 340-421.
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Convention’s provisions regarding the recognition of arbitral awards and agree-ments also had the indirect effect of providing an international legal frameworkwithin which the arbitral proceedings could be conducted largely in accordance withthe parties’ desires and the arbitrators’ directions.
 Despite its present significance, the New York Convention initially attracted rela-tively few signatories or ratifications. Only 26 of the 45 countries participating in theConference signed the Convention prior to its entry into force on June 7, 1959. Manyof the countries that did sign the Convention prior to June 1959, such as Belgium,the Netherlands, Sweden, and Switzerland, did not ratify it for several years thereaf-ter. Other nations, including the United Kingdom and most Latin American andAfrican states, did not accede to the Convention until many years later.262 The UnitedStates did not ratify the Convention until 1970.263
 Over time, however, states from all regions of the globe reconsidered their posi-tion,264 and today, some 144 nations have ratified the Convention.265 The Conven-tion’s parties include virtually all major trading states and many Latin American,African, Asian, Middle Eastern, and former socialist states. During the past decade,numerous states (including a number in the Middle East and Latin America) havedeparted from traditions of distrust of international arbitration and ratified the Con-vention.266 The Convention has thus realized its drafters’ original aspirations andcome to serve as a global charter for international arbitration.
 Article VII of the New York Convention provides that the Convention does notaffect the validity of any bilateral or other multilateral arrangements concerning therecognition and enforcement of foreign arbitral awards (except the Geneva Protocoland Geneva Convention, which are terminated as between Contracting States to theNew York Convention).267 Article VII(1) of the Convention also provides that theConvention “shall not . . . deprive any interested party of any right he may have toavail himself of an arbitral award in the manner and to the extent allowed by the lawor treaties of the country where such award is sought to be relied upon.”268 Article VIIhas been interpreted by many national courts, in a “pro-enforcement” fashion, topermit agreements and awards to be enforced under either the Convention, as wellas under another treaty (if that treaty is by its terms applicable), or under national law,if more favorable than the Convention.269
 262. For example, prior to 1980, the New York Convention had not been ratified by (among others)Algeria, Argentina, Bahrain, Bangladesh, Bolivia, Burkina Faso, Cameroon, China, Costa Rica, Guate-mala, Guinea, Haiti, Indonesia, Kenya, Laos, Lebanon, Malaysia, Mali, Mauritania, Mozambique, Nepal,Panama, Paraguay, Peru, Saudi Arabia, Senegal, Singapore, Turkey, Uruguay, Venezuela, Viet Nam, andZimbabwe. Between 1980 and the present, all of these states acceded to the Convention.
 263. In the United States, historic distrust of arbitration and the domestic debate over the appropri-ate scope of the federal treaty power and the authority of the several states led to an initial recommen-dation from the U.S. delegation against ratifying the Convention. Springer, The United Nations Conventionon the Recognition and Enforcement of Foreign Arbitral Awards, 3 Int’l Law. 320 (1969); Czysak & Sullivan,American Arbitration Law and the UN Convention, 13 Arb. J. 197 (1958).
 264. In 1970, the United States reconsidered its position and acceded to the Convention. See Quigley,Accession by the United States to the United Nations Convention on the Recognition and Enforcement of Foreign Arbi-tral Awards, 70 Yale L.J. 1049 (1961); Message from the President on the Convention on the Recognition andEnforcement of Foreign Arbitral Awards, S. Exec. Doc. E, 90th Cong., 2d Sess. 18 (1968).
 265. See http://www.uncitral.org. for a list of states that have ratified the Convention.266. In ratifying the Convention, many states have attached reservations that can have significant
 consequences in private disputes. These reservations frequently deal with reciprocity and limiting theConvention’s applicability to disputes arising from “commercial” relations. See infra pp. 118-29, 151-57.
 267. New York Convention, Arts. VII(1), VII(2).268. New York Convention, Arts. VII(1), VII(2).269. See G. Born, International Commercial Arbitration, 2722-25, 2397-2403 (2009).
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In virtually all Contracting States, the New York Convention has been imple-mented through national legislation. The practical effect of the Convention is there-fore dependent on both the content of such national legislation and theinterpretations given by national courts to the Convention and national implement-ing legislation.270
 As noted above, an important aim of the Convention’s drafters was uniformity.271
 The fulfillment of that aim is dependent upon the willingness of national legislaturesand courts, in different Contracting States, to adopt uniform interpretations of theConvention. In general, national courts have risen to the challenge of adopting uni-form interpretations of the Convention’s provisions.272 That process has acceleratedin recent decades, as national court decisions have become increasingly available inforeign jurisdictions and national courts have increasingly cited authorities from for-eign and international sources in interpreting the Convention.273
 It also bears emphasis that the Convention is a “constitutional” instrument.274 TheConvention’s text is drafted in broad and general terms, designed for application ina multitude of states and legal systems, over a period of decades. By necessity, as wellas design, the interpretation of the Convention must evolve and develop over time,as national courts and arbitral tribunals confront new issues, develop more refinedanalyses, and implement the treaty’s underlying objectives.
 The process of interpretation and application of the Convention can be unevenand slow, but it is very well-adapted to the evolving needs of the international arbitralprocess, which by its nature is characterized by changing commercial demands andconditions. It is also well-adapted to the nature of the Convention’s constitutionalstructure, which leaves a substantial role for national law and national courts to playin the international arbitral process, but within the international framework and limi-tations imposed by the Convention’s provisions.
 4. Inter-American Convention
 In the early years of the twentieth century, much of South America effectively turnedits back on international commercial arbitration. Only Brazil ratified the Geneva Pro-tocol, and even it did not adopt the Geneva Convention. South American states were
 270. See infra pp. 44-61.271. See supra pp. 33-34.272. Early experience was more mixed. P. Sanders, Commentary, I Y.B. Comm. Arb. 207 (1976); II Y.B.
 Comm. Arb. 254 (1977); IV Y.B. Comm. Arb. 231 (1979); J. Lew, L. Mistelis & S. Kröll, Comparative Inter-national Commercial Arbitration 21, 729 (2003); A. van den Berg, The New York Convention: Its Intended Effects,Its Interpretation, Salient Problem Areas 26 (ASA Special Series No. 9 1996).
 273. For representative examples, see Lesotho Highlands Dev. Auth. v. Impregilo SpA [2005] 2 All ER(Comm) 265, 280-81 (House of Lords) (citing U.S. authority); Fiona Trust & Holding Corp. v. Privalov[2007] EWCA Civ. 20 (English Ct. App.), aff’d, [2007] UKHL 40 (House of Lords) (citing U.S. and Ger-man authority); Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 364 F.3d274 (5th Cir. 2004) (citing English, Hong Kong, Swedish, Swiss, and other authorities); TMR Energy Lim-ited v. State Property Fund of Ukraine, XXIX Y.B. Comm. Arb. 607, 630 (Canadian Fed. Ct. 2003) (2004)(citing English authority); Hebei Import & Export Corp. v. Polytek Eng’g Co. Ltd, XXIVa Y.B. Comm.Arb. 652, 668 (Hong Kong Ct. of Final App. 1998) (1999) (citing U.S. and Indian authorities); Gas Auth.of India, Ltd v. SPIE-CAPAG SA, XXIII Y.B. Comm. Arb. 688, 694 (Delhi High Ct. 1993) (1998) (citingU.S. authority); Brostrom Tankers AB v. Factorias Vulcano SA, XXX Y.B. Comm. Arb. 591, 596-97 (Dub-lin High Ct. 2004) (2005) (citing U.S. authority).
 274. Cf. Carbonneau, The Reception of Arbitration in United States Law, 40 Me. L. Rev. 262, 272 (1988)(New York Convention is “universal charter” of international commercial arbitration); Landau, TheRequirement of a Written Form for an Arbitration Agreement: When “Written” Means “Oral” 19, 64 (ICCA Con-gress Series No. 11 2003) (New York Convention is a “living document”).
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very reluctant to ratify the New York Convention, for the most part only beginning todo so in the 1980s.
 Nevertheless, in 1975, the United States and most South American nations nego-tiated the Inter-American Convention on International Commercial Arbitration(“Inter-American Convention”), also known as the “Panama Convention.”275 TheUnited States ratified the Convention in 1990; other parties include Mexico, Brazil,Argentina, Venezuela, Colombia, Chile, Ecuador, Peru, Costa Rica, El Salvador, Gua-temala, Honduras, Panama, Paraguay, and Uruguay.276
 The Inter-American Convention is similar to the New York Convention in manyrespects: Indeed, the Convention’s drafting history makes clear that it was intendedto provide the same results as the New York Convention.277 Among other things, theInter-American Convention provides for the presumptive validity and enforceabilityof arbitration agreements278 and arbitral awards,279 subject to specified exceptionssimilar to those in the New York Convention.280
 The Inter-American Convention nonetheless introduces significant innovations,not present in the New York Convention. It does so by providing that, where the par-ties have not expressly agreed to any institutional or other arbitration rules, the rulesof the Inter-American Commercial Arbitration Commission (“IACAC”) will gov-ern.281 In turn, the Commission has adopted rules that are almost identical to theUNCITRAL Arbitration Rules.282 The Convention also introduces provisionsregarding the constitution of the arbitral tribunal and the parties’ freedom toappoint arbitrators of their choosing (regardless of nationality).283 Less desirably, theInter-American Convention departs from the New York Convention by omitting pro-visions dealing expressly with judicial proceedings brought in national courts inbreach of an arbitration agreement.284
 275. Inter-American Convention on International Commercial Arbitration, signed in Panama onJanuary 30, 1975. The Convention is reprinted at III Y.B. Comm. Arb. 15 (1978) and http://www.sice.oas.org.
 276. See http://www.sice.oas.org.277. House Report No. 501, 101st Cong., 2d Sess. 4 (1990), reprinted in 1990 U.S.C.C.A.N. 675, 678
 (“The New York Convention and the Inter-American Convention are intended to achieve the sameresults, and their key provisions adopt the same standards, phrased in the legal style appropriate for eachorganization. It is the Committee’s expectation, in view of that fact and the parallel legislation under theFederal Arbitration Act that would be applied to the Conventions, that courts in the United States wouldachieve a general uniformity of results under the two conventions.”); Productos Mercantiles e Industri-ales, SA v. Faberge USA, 23 F.3d 41, 45 (2d Cir. 1994) (“the legislative history of the Inter-American Con-vention’s implementing statute . . . clearly demonstrates that Congress intended the Inter-AmericanConvention to reach the same results as those reached under the New York Convention”).
 278. Inter-American Convention, Art. 1.279. Inter-American Convention, Arts. 4, 5.280. Inter-American Convention, Art. 5.281. Inter-American Convention, Art. 3. The Inter-American Commercial Arbitration Commission
 is composed of national sections in about a dozen nations; the AAA is the U.S. national section. IACAC’sadministrative headquarters is located in OAS facilities in Washington, D.C., and is overseen on a day-to-day basis by a Director General.
 282. IACAC Rules, http://www.sice.oas.org.283. Inter-American Convention, Art. 2.284. Compare New York Convention, Art. II(3); infra pp. 267-80. See also A. van den Berg, The New York
 Arbitration Convention 102 (1981) (“the Panama Convention shows a certain number of lacunae and obscu-rities in comparison with the New York Convention”).
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5. European Convention
 The 1961 European Convention on International Commercial Arbitration285 is oneof the world’s most important regional commercial arbitration treaties. Drafting ofthe European Convention began in 1954, aimed at producing a treaty that wouldimprove upon the then-existing legal framework for international arbitration involv-ing parties from European states and particularly East-West trade.286 The draftingprocess was protracted (and delayed by the intervening New York Convention), butultimately concluded with signing of the Convention in Geneva on April 21, 1961.287
 The European Convention entered into force in 1964, and 31 states are currentlyparty to it. Most European states (but not the United Kingdom, the Netherlands, orFinland) are party to the Convention, while some ten non-EU states are parties,including Russia, Cuba, and Burkina Faso.288 The Convention consists of 19 articlesand a detailed annex (dealing with certain procedural matters).
 The Convention addresses the three principal phases of the international arbitralprocess — arbitration agreements, arbitral procedure, and arbitral awards. Withregard to arbitration agreements, the Convention does not expressly provide fortheir presumptive validity, but instead provides for a specified, limited number ofbases for the invalidity of such agreements in proceedings concerning recognition ofawards.289 With regard to the arbitral procedure, the Convention limits the role ofnational courts and confirms the autonomy of the parties and the arbitrators (or arbi-tral institution) to conduct the arbitration proceedings.290 With regard to arbitralawards, the Convention is designed to supplement the New York Convention, essen-tially dealing only with the effects of a judicial decision annulling an award in the arbi-tral seat in other jurisdictions (and not with other recognition obligations).291
 The Convention’s impact in individual litigations has not been substantial (owingto the limited number of Contracting States, all of whom are also party to the NewYork Convention). Nonetheless, the Convention’s effects on international arbitra-tion doctrine have been significant. This is particularly true with regard to the arbi-trators’ jurisdiction to consider challenges to their own jurisdiction (so-called“competence-competence”)292 and the parties’ (and arbitrators’) autonomy to deter-mine the arbitral procedures.293 The Convention is currently somewhat
 285. European Convention on International Commercial Arbitration, 21 April, 1961, 484 U.N.T.S.349. See G. Born, International Commercial Arbitration 102-03 (2009); A. van den Berg, The New York Arbi-tration Convention 92-98 (1981).
 286. A. van den Berg, The New York Arbitration Convention 93 (1981) (European Convention’s “mainpurpose is arbitration in East-West trade”).
 287. See Hascher, European Convention on International Commercial Arbitration of 1961 — Commentary,XX Y.B. Comm. Arb. 1006 (1995).
 288. G. Born, International Commercial Arbitration 102 (2009).289. European Convention, Art. V(1) (“either non-existent or null and void or had lapsed”). See
 G. Born, International Commercial Arbitration, 569-70 (2009).290. European Convention, Arts. III, IV, V, VI, VII, and Annex.291. European Convention, Art. IX. A. van den Berg, The New York Arbitration Convention 96 (1981)
 (“the European Convention cannot function without the New York Convention as the former is builtupon the latter”).
 292. European Convention, Arts. V, VI. As discussed below, Article V confirms the arbitral tribunal’scompetence-competence to consider challenges to its own jurisdiction, while Article VI provides in prin-ciple for national courts to permit initial resolution of jurisdictional objections by the arbitral tribunal.See G. Born, International Commercial Arbitration 861-63 (2009).
 293. European Convention, Art. IV and Annex.
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dated — reflecting its origins during the Cold War — and efforts are underway torevise its provisions.294
 6. ICSID Convention
 The International Centre for the Settlement of Investment Disputes (“ICSID”) is aspecialized arbitration institution, established pursuant to the so-called “ICSID Con-vention” or “Washington Convention” of 1965.295 ICSID was established at the ini-tiative of the International Bank for Reconstruction and Development (“IBRD” or“World Bank”) and is based at the World Bank’s Washington headquarters.
 The ICSID Convention is designed to facilitate the settlement of “investment dis-putes” (i.e., “legal dispute[s] arising directly out of . . . investment[s]”) that the par-ties have agreed to submit to ICSID.296 Investment disputes are defined ascontroversies that arise out of an “investment” and are between a Contracting Stateor designated state entity (but not merely a private entity headquartered or based ina Contracting State) and a national of another signatory state.297 As to such disputes,the Convention provides both conciliation298 and arbitration procedures. ICSIDarbitrations are governed by the ICSID Convention and the ICSID ArbitrationRules.299
 The ICSID Convention contains a number of comparatively unusual provisionsrelating to international arbitration. First, ICSID awards are directly enforceable insignatory states, without any method of review in national courts.300 This is a substan-tial difference from the New York Convention model, where arbitral awards are sub-ject to annulment (in the arbitral seat) and non-recognition (elsewhere).
 Second, when a party challenges an ICSID award, the Convention empowers theChairman of the Administrative Council of ICSID to appoint an ad hoc committee toreview, and possibly annul, awards;301 if an award is annulled it may be resubmittedto a new arbitral tribunal.302 The ICSID annulment mechanism was initially criti-cized, on the grounds that it permits unduly extensive appellate review, as well as pos-sibilities for political influence; more recent commentary and experience has beengenerally favorable.303
 294. United Nation Economic and Social Council, Economic Commission for Europe, Doc. No. trade/2000/7, ¶¶25-28 (10 April 2000); http://www.unece.org/ie/Wp5/eucon.htm (Web site of expert advisorygroup charged with reviewing the European Convention for possible revisions).
 295. Convention on the Settlement of Investment Disputes Between States and Nationals of OtherStates, produced at Washington, D.C., 18 March 1965. The Convention can be found at 575 U.N.T.S. 160(No. 8359) (1966) and at www/worldbank.org/icsid/. See Documentary Supplement, pp. 21-39.
 296. ICSID Convention, Art. 25(1).297. See C. Schreuer et al., The ICSID Convention: A Commentary Art. 25 ¶¶3, 212, 230, 268 (2009).298. ICSID Convention, Arts. 28-35.299. C. Schreuer et al., The ICSID Convention: A Commentary Art. 44 ¶1 (2009). The ICSID Arbitration
 Rules are available at www.worldbank.org/icsid.300. ICSID Convention, Arts. 53-54.301. ICSID Convention, Art. 52. See C. Schreuer et al., The ICSID Convention: A Commentary Art. 52
 ¶¶340-349, 355-387 (2009).302. ICSID Convention, Art. 52. See C. Schreuer et al., The ICSID Convention: A Commentary Art. 52
 (2009).303. E.g., Redfern, ICSID — Losing Its Appeal?, 3 Arb. Int’l 98 (1987).
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Nearly 150 countries, from all geographical regions of the world, have ratified theICSID Convention.304 ICSID’s caseload has very significantly increased in the pasttwo decades, particularly as a consequence of arbitrations brought pursuant to bilat-eral investment treaties (“BITs”) or investment protection legislation.305 ICSID cur-rently is administering more than 100 cases, with total amounts in dispute exceeding$30 billion, and ICSID tribunals have issued more than 100 awards.306
 7. Bilateral Investment Treaties or Investment Protection Agreements
 Bilateral investment treaties (“BITs”) or investment protection agreements (“IPAs”)became common during the 1980s and 1990s as a means of encouraging capitalinvestment in developing markets.307 Capital-exporting states (including the UnitedStates, most Western European states, and Japan) were the earliest and most vigor-ous proponents of the negotiation of BITs, principally with countries in developingregions. More recently, states from all regions of the world and in all stages of devel-opment have entered into BITs. A recent tally indicated that more than 2,500 BITsare presently operative.308
 Most BITs provide significant substantive protections for investments made by for-eign investors, including guarantees against expropriation and denials of fair andequitable treatment.309 BITs also frequently contain provisions that permit foreigninvestors to require international arbitration (typically referred to as “investor-Statearbitration”) of specified categories of investment disputes with the hoststate — including in the absence of a traditional contractual arbitration agreementwith the host state.310 The possibility of “arbitration without privity” is an importantoption in some international disputes and represents a substantial development inthe evolution of international arbitration.311 In addition, many BITs contain provi-sions dealing with the finality and enforceability of international arbitration awardsissued pursuant to the treaty.312 A sample BIT (between the United Kingdom andBosnia-Herzegovina) is included in the Documentary Supplement.
 304. See http://www.worldbank.org. In the past year, several states (including Bolivia, Venezuela,Ecuador) have renunciated or limited, intentions to renounce, or have their accessions to the ICSID Con-vention.
 305. See infra p. 40.306. Danino, Making the Most of International Investment Agreements: A Common Agenda (OECD/ICSID/
 UNCTAD Symposium, December 12, 2005), available at http://worldbank.int/icsid/highlights/address-rd-004.htm.
 307. There are also multilateral conventions, in addition to the ICSID Convention, in particularregions or economic sectors. These include the Energy Charter, the North American Trade Agreement,and the ASEAN Investment Agreement.
 308. UNCTAD, 1 Bilateral Investment Treaties 1995-2006: Trends In Investment Rulemaking(UNCTAD/ITE/IIA/2006/5); UNCTAD, IIA Monitor No. 3 (2006), The Entry into Force of BilateralInvestment Treaties, UNCTAD/WEB/ITE/IIA/2006/9. See also Parra, The Role of ICSID in the Settlement ofInvestment Disputes, 16 ICSID News (1999).
 309. For commentary, see C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration¶¶1.24-1.30, ¶2.20 (2007); J. Paulsson, Denial of Justice in International Law (2005).
 310. UNCTAD, 100-114 Bilateral Investment Treaties 1995-2006: Trends In Investment Rulemaking(UNCTAD/ITE/IIA/2006/5).
 311. See infra pp. 457-62; Paulsson, Arbitration Without Privity, 10 ICSID L. Rev. 232 (1995); C.Schreuer et al., The ICSID Convention: A Commentary Art. 25 ¶¶378,392-467191, 196-217 (2009).
 312. For commentary on BITs, see UNCTAD, 116-18 Bilateral Investment Treaties 1995-2006: TrendsIn Investment Rulemaking (UNCTAD/ITE/IIA/2006/5); R. Dolzer & M. Stevens, Bilateral Investment Trea-ties (1995); K. Vandevelde, United States Bilateral Investment Treaties: Policy and Practice (1992); L. Reed etal., A Guide to ICSID Arbitration (2004); R. Bishop et al., Foreign Investment Disputes — Cases, Materials andCommentary (2005); C. Dugan et al., Investor-State Arbitration (2008); A. Bjorklund et al., Investment DisputesUnder NAFTA: An Annotated Guide to NAFTA Chapter 11 (2006); Yackee, Bilateral Investment Treaties, Credible
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C. OVERVIEW OF NATIONAL ARBITRATION LEGISLATION
 Many nations have enacted arbitration legislation, which implements the New YorkConvention (or other, regional arbitration treaties) and provides a basic legal frame-work for international arbitration agreements, arbitral proceedings, and arbitralawards. These statutory regimes are directed primarily at international commercialarbitration but, in some instances, extend to international investment or interstatearbitration. National arbitration statutes are of fundamental importance in givingeffect to — or creating obstacles to — the functioning of the international arbitralprocess. Despite occasional rhetoric as to the “autonomy” of the international arbi-tral process,313 it is essential to the efficient functioning of the arbitral process, andthe realization of the parties’ objectives in agreeing to arbitrate, that national courtsgive effect to such agreements and provide support for the arbitral process. Theenactment of legislation accomplishing these ends has been a major objective — andachievement — of developed trading states over the past 50 years.314
 Over the past several decades, large numbers of developed and less-developedstates have enacted revised or improved legislation dealing with international com-mercial arbitration. The extent of these legislative revisions is striking, both innumber and diversity. Important new enactments, or thorough revisions, haveoccurred in Algeria (1993), Australia (1989 and 2009), Austria (2005), Bangladesh(2001), Bahrain (1994), Brazil (1996), Bulgaria (1993), Cambodia (2006), China(1991 and 1994), Colombia (1991), Costa Rica (1997), Croatia (2001), Czech Repub-lic (1994), Denmark (2005), England (1996), Egypt (1994), Finland (1992), Germany(1998), Greece (1999), Hong Kong (1997), India (1996), Indonesia (1990), Ireland(1998), Italy (1994), Mexico (1989 and 1993), Nicaragua (2005), Norway (2004),Peru (1992), Poland (2005), Russia (1993), Scotland (2009), Singapore (1994), Spain(2004), Tunisia (1993), Turkey (2001), and the United Arab Emirates (1992).
 Particularly in civil law jurisdictions, early arbitration legislation was often a partor chapter within the national Code of Civil Procedure.315 This continues to be thecase in a number of jurisdictions even today.316 In common law jurisdictions, the ten-dency was (and remains) to enact separate legislation dealing specifically witharbitration (or international arbitration).317 The growing popularity of theUNCITRAL Model Law on International Commercial Arbitration318 has made thelatter approach of stand-alone arbitration legislation increasingly common.
 Commitment, and the Rule of (International) Law: Do BITs Promote Foreign Direct Investment?, 42 Law & Soc.Rev. 805 (2008).
 313. See G. Born, International Commercial Arbitration 1294-1310 (2009).314. Id. at 109; Strong, Research in International Commercial Arbitration: Special Skills, Special Sources, 20
 Am. Rev. Int’l Arb. 119 (2009).315. M. de Boisséson, Le droit français de l’arbitrage interne et international ¶¶8-11 (2d ed. 1990); Weiss,
 Arbitration in Germany, 43 Law Q. Rev. 205, 206 (1927).316. E.g., French New Code of Civil Procedure; Netherlands Code of Civil Procedure; German Zivil-
 processordnung (“ZPO”); Belgian Judicial Code.317. E.g., Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. J. 1, 32 (1999); U.S.
 FAA, 9 U.S.C. §§1-16; English Arbitration Act, 1996; Japanese Arbitration Act; Singapore InternationalArbitration Act; Indian Arbitration and Conciliation Act, 1996.
 318. See infra pp. 43-47.
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As discussed below, in many, but not all,319 cases, national arbitration statutes areapplicable only to international (not domestic) arbitrations, or contain separate partsdealing differently with domestic and international arbitration. This approach hasgenerally been adopted in order to permit the application of particularly “pro-arbitration” rules and procedures in the international context, which may not (forhistorical or other reasons) be appropriate for purely domestic matters.320 Neverthe-less, a number of countries have adopted the same legislation for both domestic andinternational arbitrations (even then, however, with specific provisions that treat thetwo fields differently with regard to particular subjects).321
 Broadly speaking, there are two categories of national arbitration legislation: stat-utes which are supportive of the international arbitral process (increasingly, but notalways, modeled on the UNCITRAL Model Law) and statutes which are not support-ive of the arbitral process. Both of these types of legislation are discussed below.
 1. Supportive National Arbitration Legislation
 Most states in Europe, North America, and Asia have adopted legislation that pro-vides effective and stable support for the arbitral process. In many cases, developedjurisdictions have progressively refined their national arbitration statutes, adoptingeither amendments or new legislation to make their arbitration regimes maximallysupportive for the international arbitral process and attractive to users. Thus, overthe past 40 years, virtually every major developed country has substantially revisedor entirely replaced its international arbitration legislation, in every case, to facilitatethe arbitral process and promote the use of international arbitration.322
 Paralleling the main features of the New York Convention, the pillars of modernarbitration statutes are provisions that affirm the capacity and freedom of parties toenter into valid and binding agreements to arbitrate future commercial disputes,323
 provide mechanisms for the enforcement of such agreements by national courts(through orders to stay litigation or to compel arbitration),324 prescribe proceduresfor confirming or annulling arbitral awards,325 and require the recognition andenforcement of foreign arbitral awards.326 In many cases, national arbitration stat-utes also authorize limited judicial assistance to the arbitral process; this assistancecan include selecting arbitrators, enforcing a tribunal’s orders with respect to
 319. See infra pp. 139-51.320. The reasoning for distinguishing international matters from domestic ones rests on the greater
 jurisdictional, choice-of-law, and enforcement uncertainties in the international context and the need forpredictability and certainty in international commerce. See supra pp. 13-14. These considerations havebeen relied on in some national court decisions. See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,Inc., 473 U.S. 614 (U.S. S. Ct. 1985); Scherk v. Alberto-Culver Co., 417 U.S. 506, 517 n.10 (U.S. S. Ct.1974); Judgment of 3 June 1997, 177 Bull. civ. L. (French Cour de cassation civ. 1e).
 321. For example, England, Spain, and Germany’s enactment of the UNCITRAL Model Law deletedprovisions limiting the legislation’s application to “international” arbitrations, extending it to all arbi-tration. German ZPO, §1025; English Arbitration Act, 1996, §2; Spainish Arbitration Act, Art. 3.
 322. This includes legislation in France, Switzerland, Germany, Austria, Italy, Spain, and all otherContinental European states. It also includes England, Canada (and its provinces), Australia, andNew Zealand, as well as India, Japan, Korea, Singapore, Malaysia, and Hong Kong.
 The principal exception is the United States, where the FAA dates to 1925, while U.S. imple-menting legislation for the New York Convention dates to 1970. See infra pp. 47-52.
 323. See infra pp. 159-73, 281-457.324. See infra pp. 261-80.325. See infra pp. 1047-1109.326. See infra pp. 1125-1205.
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evidence-taking or discovery, and granting provisional relief in aid of arbitration.327
 In addition, most modern arbitration legislation affirms the parties’ autonomy toagree upon arbitral procedures and, sometimes, the applicable substantive law gov-erning the parties’ dispute, while narrowly limiting the power of national courts tointerfere in the arbitral process, either when arbitral proceedings are pending or inreviewing arbitral awards.328
 As one distinguished authority put it, one focus of national legislative develop-ments over the past four decades
 is found in the widening of the parties’ autonomy in regulating qualifying aspects of thearbitration (number and manner of appointment of arbitrators; seat and language ofthe arbitration; rules applicable to the proceedings; rules applicable to the merits of thedispute; and waiver of means of recourse against the award).329
 The central objective of these legislative enactments has been to facilitate interna-tional trade and investment by providing more secure means of dispute resolution.Recognizing that international transactions are subject to unique legal uncertaintiesand risks, developed and other states have sought to promote the use of arbitrationexpressly as a way of mitigating such risks.330 Among other things, they have done sothrough enactment of modern arbitration statutes, giving effect to the constitutionalprinciples of the New York Convention, ensuring the validity and enforceability ofinternational arbitration agreements and awards, and facilitating the autonomy ofthe arbitral process.
 a. UNCITRAL Model Law and 2006 Revisions
 The United Nations Commission on International Trade Law (“UNCITRAL”)Model Law on International Commercial Arbitration (“UNCITRAL Model Law”) isthe single most important legislative instrument in the field of international com-mercial arbitration. It has been adopted in a substantial (and growing) number ofjurisdictions and served as a model for legislation and judicial decisions in manyothers.331 Recent revisions to the Model Law (in 2006) sought to improve its legisla-tive framework,332 introducing new features and providing a good representativeexample of ongoing legislative efforts aimed at improving the international arbitralprocess.
 The Model Law was initiated by a proposal from the Asian African Legal Consulta-tive Committee to supplement the New York Convention with a protocol regarding
 327. See infra pp. 768-78, 778-91.328. See infra pp. 735-48.329. Bernardini, The Role of the International Arbitrator, 20 Arb. Int’l 113, 115 (2004).330. See supra pp. 13-14, 34; Konkan Railways Corp. v. Mehul Constr. Co., (2000) 7 S.C. 201 (Indian
 S. Ct.) (“To attract the confidence of the international mercantile community and the growing volume ofIndia’s trade and commercial relationship with the rest of the world after the new liberalisation policy ofthe Government, Indian Parliament was persuaded to enact the Arbitration and Conciliation Act of 1996in UNCITRAL Model. . . .”); S. Rep. No. 702, 91st Cong., 2d Sess. 1-2 (1970) (“In the committee’s view,the provisions of S. 3274 [implementing the New York Convention] will serve the best interests of Ameri-cans doing business abroad by encouraging them to submit their commercial disputes to impartial arbi-tration for awards which can be enforced in both U.S. and foreign courts.”).
 331. See supra p. 41 and infra pp. 45-46.332. See infra pp. 45-46; UNCITRAL Model Law, 2006 Revisions.
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party-adopted arbitration rules.333 The origins of the UNCITRAL Model Law aredetailed in a Report by the UN Secretary-General, titled “Possible Features of a ModelLaw of International Commercial Arbitration.” Among other things, the Reportdeclared that:
 The ultimate goal of a Model Law would be to facilitate international commercial arbi-tration and to ensure its proper functioning and recognition.334
 The Secretary-General’s Report also identified a number of “defects” in nationallaws, which the New York Convention had been addressed towards remedying, butwhich persisted in national legal systems:
 To give only a few examples, such provisions may relate to, and be deemed to undulyrestrict, the freedom of parties to submit future disputes to arbitration, or the selectionand appointment of arbitrators, or the competence of the arbitral tribunal to decide onits own competence or to conduct the proceedings as deemed appropriate taking intoaccount the parties’ wishes. Other such restrictions may relate to the choice of the appli-cable law, both the law governing the arbitral procedure and the one applicable to thesubstance of the dispute. Supervision and control by courts is another importance fea-ture not always welcomed by parties especially if exerted on the merits of the case.335
 The Report was the basis for extensive consultations and debates involving states,the business and international arbitration community (e.g., International Council forCommercial Arbitration; ICC International Court of Arbitration), and regional orga-nizations (e.g., Asian-African Legal Consultative Committee).336 These discussionsultimately produced the current draft of the Model Law, which UNCITRALapproved in a resolution adopted in 1985; the Model Law was approved by a U.N.General Assembly resolution later the same year.337
 The Model Law was designed to be implemented by national legislatures, with theobjective of further harmonizing the treatment of international commercial arbitra-tion in different countries. The Law consists of 36 articles, which deal comprehen-sively with the issues that arise in national courts in connection with internationalarbitration. Among other things, the law contains provisions concerning the enforce-ment of arbitration agreements (Articles 7-9), appointment of and challenges to arbi-trators (Articles 10-15), jurisdiction of arbitrators (Article 16), provisional measures(Article 17), conduct of the arbitral proceedings, including language, seat (or place)of arbitration, and procedures (Articles 18-26), evidence-taking and discovery(Article 27), applicable substantive law (Article 28), arbitral awards (Articles 29-33),setting aside or vacating awards (Article 34), and recognition and enforcement of for-eign arbitral awards, including bases for non-recognition (Articles 35-36).
 333. Note to the Secretary General, 8 UNCITRAL Y.B. 233 (1977).334. Report by the Secretary General, Possible Features of a Model Law of International Commercial Arbi-
 tration, UN Doc. A/CN.9/207, at ¶¶9-11 (14 May 1981).335. Report by the Secretary General, Possible Features of a Model Law of International Commercial
 Arbitration, UN Doc. A/CN.9/207, at ¶10 (14 May 1981).336. H. Holtzmann & J. Neuhaus, A Guide to the UNCITRAL Model Law on International Commercial
 Arbitration: Legislative History and Commentary 12-13 (1989).337. Resolution No. 40/72 of the U.N. General Assembly, dated December 11, 1985.
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Under the Model Law, written international arbitration agreements are presump-tively valid and enforceable, subject to limited, specified exceptions.338 Article 8 ofthe Law provides for the enforcement of valid arbitration agreements, regardless ofthe arbitral seat, by way of a dismissal or stay of national court litigation.339 TheModel Law also adopts the separability doctrine340 and expressly grants arbitratorsthe authority (competence-competence) to consider their own jurisdiction.341
 The Model Law prescribes a principle of judicial non-intervention in the arbitralproceeding.342 It also affirms the parties’ autonomy (subject to specified due processlimits) with regard to the arbitral procedures343 and, absent agreement between theparties, the tribunal’s authority to prescribe such procedures.344 The basic approachof the UNCITRAL Model Law to the arbitral proceedings is to define a basic set ofprocedural rules which — subject to a very limited number of fundamental, non-derogable principles of fairness, due process, and equality of treatment345 — the par-ties are free to alter by agreement.346 The Model Law also provides for judicialassistance to the arbitral process in prescribed respects, including provisional mea-sures, constitution of a tribunal, and evidence-taking.347
 The Model Law mandates the presumptive validity of international arbitralawards, subject to a limited, exclusive list of grounds for annulment of arbitral awardsin the arbitral seat; these grounds precisely parallel those available under the NewYork Convention for non-recognition of an award (i.e., lack or excess of jurisdiction,non-compliance with arbitration agreement, due process violations, public policy,non-arbitrability).348 The Model Law also requires the recognition and enforcementof foreign arbitral awards (made in arbitral seats located outside the recognizingstate), again on terms identical to those prescribed in the New York Convention.349
 During the 25 years since the UNCITRAL Model Law’s adoption (in 1985), signifi-cant developments have occurred in the field of international commercial arbitra-tion. In 2006, UNCITRAL adopted a limited number of amendments to the ModelLaw.350 The principal revisions were made to Article 2 (the addition of general inter-pretative principles),351 Article 7 (the definition and written form of an arbitration
 338. UNCITRAL Model Law, Arts. 7-8; infra pp. 159-73, 322-421. The original 1985 Model Law’s“writing” requirement for arbitration agreements is broadly similar to, but somewhat less demandingthan, Article II of the New York Convention. See UNCITRAL Model Law, Art. 7(2).
 339. UNCITRAL Model Law, Art. 8(1); infra pp. 261-80.340. UNCITRAL Model Law, Art. 16; infra pp. 173-201.341. UNCITRAL Model Law, Art. 16; infra pp. 201-34.342. UNCITRAL Model Law, Art. 5; infra pp. 745-46.343. UNCITRAL Model Law, Art. 19(1); infra pp. 727-28.344. UNCITRAL Model Law, Arts. 19(2), 24(1); infra p. 730.345. UNCITRAL Model Law, Arts. 18 (“The parties shall be treated with equality and each party shall
 be given a full opportunity of presenting his case.”), 24(2) (“The parties shall be given sufficient advancenotice of any hearing and of any meeting of the arbitral tribunal for the purposes of inspection of goods,other property or documents.”); infra pp. 731-33.
 346. This addressed concerns that national mandatory laws were unduly constraining arbitral proce-dures and that the definitions of mandatory and non-mandatory procedural laws were unclear. Report bythe Secretary General, Possible Features of a Model Law of International Commercial Arbitration, UN Doc.A/CN.9/207, at ¶¶12-13 (14 May 1981).
 347. UNCITRAL Model Law, Arts. 9, 11-13, 27; infra pp. 642, 705-06, 772-74, 865.348. UNCITRAL Model Law, Art. 34; supra pp. 32-33 and infra pp. 1095-99.349. UNCITRAL Model Law, Arts. 35, 36; infra pp. 1132, 1131-37.350. UNCITRAL Model Law, 2006 Revisions; Menon & Chao, Reforming the Model Law Provisions on
 Interim Measures of Protection, 2 Asian Int’l Arb. J. 1 (2006); Sorieul, UNCITRAL’s Current Work in the Fieldof International Commercial Arbitration, 22 J. Int’l Arb. 543 (2005); J. Paulsson & G. Petrochilos, Report: Revi-sion of the UNCITRAL Arbitration Rules (2006), available on www.uncitral.org.
 351. UNCITRAL Model Law, 2006 Revisions, Art. 2A.
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agreement),352 Article 17 (the availability of and standards for provisional measuresfrom international arbitral tribunals and national courts),353 and Article 35 (proce-dures for recognition of awards).354 The 2006 revisions of the Model Law make usefulimprovements (for the most part355). Nonetheless, the most important accomplish-ment of the revisions is their tangible evidence of the ongoing process by which statesand business representatives seek to improve the international legal regime for thearbitral process.
 The Model Law and its revisions represent a significant further step, beyond theNew York Convention, towards the development of a predictable “pro-arbitration”legal framework for commercial arbitration. But the Model Law goes beyond theConvention by prescribing in significantly greater detail the legal framework forinternational arbitration, by clarifying points of ambiguity or disagreement underthe Convention,356 and by establishing directly applicable national legislation.
 Some 50 jurisdictions have adopted legislation based on the Model Law as of early2010, including Australia, Bermuda, Bulgaria, Canada, Cyprus, Germany, HongKong, India, Mexico, New Zealand, Nigeria, Norway, the Russian Federation, Scot-land, Singapore, Spain, Tunisia, and various U.S. states.357 At least as important, theModel Law has set the agenda for reform of arbitration statutes, even in states (likeEngland and Switzerland) where it has not been adopted. Moreover, decisions bycourts in jurisdictions that have adopted the Model Law are beginning to produce areasonably uniform international body of precedent concerning its meaning andapplication.358
 The German Ministry of Justice explained some of the reasons for adopting theUNCITRAL Model Law during Germany’s enactment of legislation derived pre-dominantly from the Model Law:
 If we want to reach the goal that Germany will be selected more frequently as the seat ofinternational arbitrations in the future, we have to provide foreign parties with a lawthat, by its outer appearance and by its contents, is in line with the framework of theModel Law that is so familiar all over the world. This is necessary, in particular, in viewof the fact that in negotiating international contracts, usually not much time is spent onthe drafting of the arbitration agreement. The purpose of the Model Law, to make a sig-nificant contribution to the unification of the law of international arbitration, can onlybe met if one is willing to prefer the goal of unification instead of a purely domesticapproach when it comes to the question of the necessity and the scope as well as to thedetermination of the contents of individual rules.359
 352. UNCITRAL Model Law, 2006 Revisions, Art. 7; infra pp. 104-18, 322-40.353. UNCITRAL Model Law, 2006 Revisions, Arts. 17, 17A-17J; infra pp. 817-18, 823-25, 845, 865.354. UNCITRAL Model Law, 2006 Revisions, Art. 35; infra p. 1127.355. As discussed below, the 2006 Revisions authorization of ex parte provisional measures is of
 doubtful wisdom and has attracted substantial criticism. See infra pp. 838-39.356. In particular, the Model Law makes clear the grounds for annulling international arbitral awards,
 defines the (limited) scope of national court interference in the arbitral process, and prescribes the typesand extent of judicial support for international arbitrations.
 357. For an updated list of jurisdictions adopting the Model Law, see www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html.
 358. H. Alvarez, N. Kaplan & D. Rivkin, Model Law Decisions: Cases Applying the UNCITRAL Model Lawon International Commercial Arbitration (2003); Case Law on UNCITRAL Texts (“CLOUT”) UNCITRALModel Law on International Commercial Arbitration, www.org/english/clout/MAL-thesaurus/cloutsearch-etm.
 359. Bundestags Drucksache No. 13/5274 of 12 July 1996, reprinted in Berger, The New German Arbi-tration Law 140 (1998) (quoted in Berger, The New German Arbitration Law in International Perspective, 26Forum Int’l 1, 4 (2000)).
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These objectives — accessibility, international uniformity, and a tested structure —have been cited in other jurisdictions.360
 That said, it is noteworthy that the world’s leading international arbitration cen-ters have generally not adopted the UNCITRAL Model Law. That is true, in particu-lar, of France, Switzerland, England, the United States, the Netherlands, Belgium,and Sweden.361 In each of these jurisdictions, legislatures (and arbitration practitio-ners) have extensively debated the advisability of adopting the Model Law butdecided in favor of alternative solutions. Equally, at least some distinguished practi-tioners consider the Model Law to be a conservative, overly detailed basis for nationalarbitration legislation.362 Notwithstanding these criticisms, the UNCITRAL ModelLaw’s contributions to the international arbitral process are enormous and itremains, appropriately, the dominant “model” for national arbitration legislation.
 b. United States of America
 The United States is an important center for international arbitrations, and U.S.companies are even more important participants in the international arbitralprocess.363 Despite general concerns about the U.S. legal system (focused on jury tri-als, discovery, punitive damages, and delays), the United States has remained popu-lar as an international arbitral seat over the past three decades.364
 International arbitration in the United States is governed by an outwardly com-plex, but ultimately satisfactory, legal framework. Most important issues relating tointernational arbitration agreements and arbitral awards are governed primarily byU.S. federal (rather than state) law. In particular, the Federal Arbitration Act (or“FAA”) sets forth a basic statutory regime for arbitration, with separate chapters forboth domestic arbitration (Chapter 1) and international arbitrations subject to theNew York and Inter-American Conventions (Chapters 2 and 3).365 The FAA has thedistinction — and burden — of being the oldest arbitration statute in any major juris-diction. Additionally, although limited, the role of state law in the enforcement ofinternational arbitration agreements is occasionally important.366
 360. See Law Reform Commission of Hong Kong ed., Report on the Adoption of the UNCITRAL ModelLaw of Arbitration 6, 11 (1987) (“the Model Law . . . has the advantage of making [Hong Kong] law inter-nationally recognisable and accessible”; “[The] primary reason for recommending the adoption of theModel Law . . . is the need to make knowledge of our legal rules for international commercial arbitra-tion more accessible to the international community. . . . We are convinced that it is much better [to avoidchanges than] trying to improve what is already the result of many years work by an international groupof experts”); Singapore Law Reform Committee ed., Report of the Sub-Committee on Review of ArbitrationLaws 13 (1994) (“If Singapore aims to be an international arbitration centre it must adopt [the Model lawexpressing] a world view of international arbitration.”).
 361. See infra pp. 47-61.362. E. Gaillard & J. Savage eds., Fouchard Gaillard Goldman on International Commercial Arbitration ¶204
 (1999).363. The United States was the seat for approximately 5.6 percent of all ICC arbitration filed in 2006,
 7.9 percent in 2000, and 7.6 percent in 1990. G. Born, International Commercial Arbitration 132 (2009).More U.S. companies are parties to ICC arbitrations than any other nationality. In 2006, for instance,10.73 percent of the parties to ICC arbitrations were American, more than from any other nation. 2006Statistical Report, 18 ICC Ct. Bull. 6 (2007).
 364. See G. Born, International Commercial Arbitration 132 (2009).365. U.S. FAA, 9 U.S.C. §§1-15 (domestic and non–New York or Inter-American Convention inter-
 national arbitrations), 201-08 (New York Convention), 301-307 (Inter-American Convention).366. For a discussion of the respective roles of federal and state law in international arbitration in the
 United States, see infra pp. 52-55.
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(1) Unenforceability of Arbitration Agreements Under U.S. Law in the Nineteenth Century
 As discussed above, U.S. courts were hostile towards agreements to arbitrate futuredisputes for the better part of the nineteenth century. Even more so than Englishcourts (where legislative reforms had intervened), American judges refused to grantspecific enforcement of arbitration agreements and permitted their revocation at anytime.367 This grudging approach towards arbitration agreements reflected a varietyof factors, including concern about private agreements “ousting” the courts of juris-diction, skepticism about the adequacy and fairness of the arbitral process, and sus-picions that arbitration agreements were often the product of unequal bargainingpower.368
 These attitudes began to shift during the late nineteenth century, including insome U.S. state court decisions.369 More importantly, following sustained lobbyingfrom the business community, New York enacted an arbitration statute in 1920designed to reverse common law hostility to arbitration and to render arbitrationagreements enforceable in New York courts.370 The New York statute provided amodel for what became federal legislation dealing with arbitration — the FederalArbitration Act, originally titled the “United States Arbitration Act.”371
 The FAA was strongly supported by the U.S. business community, which saw litiga-tion as increasingly expensive, slow, and unreliable: “The clogging of your courts issuch that the delays amount to a virtual denial of justice,”372 and the proposed FAAwas intended to “enable business men to settle their disputes expeditiously and eco-nomically.”373 With virtually no opposition or amendment, the bill that became theFAA was unanimously adopted in 1925 by both the House of Representatives and theSenate.
 The Act’s stated purpose was to reverse the hostility that U.S. courts had developedtowards arbitration agreements in commercial matters, and in particular the com-mon law rules that arbitration agreements were revocable or unenforceable as con-trary to public policy. According to the FAA’s legislative history:
 The need for the law arises from an anachronism of our American law. Some centuriesago, because of the jealousy of the English courts for their own jurisdiction, they refusedto enforce specific agreements to arbitrate upon the ground that the courts were therebyousted from their jurisdiction. This jealousy survived for so long a period that the prin-ciple became firmly embedded in the English common law and was adopted with it bythe American courts. The courts have felt that the precedent was too strongly fixed to beoverturned without a legislative enactment.374
 This historical description was not entirely accurate, omitting to note that Englishlaw had in fact developed reasonably effective mechanisms for enforcing arbitration
 367. See G. Born, International Commercial Arbitration 133 (2009); supra pp. 19-25 and infra pp. 169-70;Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109, 121-22 (U.S. S. Ct. 1924); Tobey v. County of Bristol,23 Fed. Cas. 1313 (C.C.D. Mass. 1845).
 368. See G. Born, International Commercial Arbitration 133 (2009).369. Id. at 133 (2009); supra pp. 24-25.370. N.Y. Arbitration Law, L. 1920, c. 275, Consol. c. 72. See supra pp. 24-25.371. See G. Born, International Commercial Arbitration 133 (2009).372. Hearings on S. 4213 and S. 4214 Before the Subcommittee of the Senate Committee on the Judi-
 ciary, 67th Cong., 4th Sess., at 14 (1923) (Letter from H. Hoover, Secretary of Commerce).373. Hearings on S. 4213 and S. 4214 Before the Subcommittee of the Senate Committee on the
 Judiciary, 67th Cong., 4th Sess., at 14 (1923) (ABA Report).374. 65 Cong. Rec. 1931 (1924).
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agreements, while American courts (and legislatures) had failed to do so.375 Never-theless, this explanation captured one of the key statutory objectives of the FAA: “thefundamental conception underlying the law is to make arbitration agreements valid,irrevocable, and enforceable.”376
 (2) The Federal Arbitration Act: Chapter One
 As noted above, the FAA currently consists of three chapters: (a) the “domestic”FAA, 9 U.S.C. §§1-16, enacted in 1925 and applicable to agreements and awardsaffecting either interstate or foreign commerce; (b) the New York Convention’simplementing legislation, 9 U.S.C. §§201-10, enacted in 1970 and applicable only toawards and agreements falling within the New York Convention; and (c) the Inter-American Convention’s implementing legislation, 9 U.S.C. §§301-07, enacted in1990 and applicable only to awards and agreements falling under the Inter-American Convention.
 The centerpiece of the domestic FAA is §2, which provides that arbitration agree-ments involving interstate and foreign commerce377 “shall be valid, irrevocable, andenforceable, save upon such grounds as exist at law or in equity for the revocation ofany contract.”378 In turn, §§3 and 4 of the Act provide the principal mechanisms forenforcing §2’s general rule that arbitration agreements are presumptively valid. Sec-tion 3 requires “any court of the United States” to stay proceedings before it, if theyinvolve issues that are “referable to arbitration,” while §4 requires “United States dis-trict court[s]” to issue orders compelling arbitration of such issues.379
 Other sections of the FAA address limited aspects of the arbitral process. Section 5grants district courts the power to appoint arbitrators if the parties either have notdone so or have agreed upon an appointment procedure which proves unwork-able.380 Section 7 of the Act authorizes the issuance of “subpoenas” (orders to provideevidence) by arbitral tribunals and permits U.S. district courts to issue compulsoryprocess to assist tribunals in taking evidence.381 In turn, §§9, 10, and 11 of the FAAprovide that arbitral awards may be confirmed as U.S. judgments, subject to only alimited number of enumerated exceptions.382 These sections also set forth proce-dures for confirming, vacating, or correcting arbitral awards subject to the Act.383
 The FAA is remarkably brief and, by contemporary standards, relatively skeletal. Itis notable how many subjects are not directly addressed by the FAA. The statute doesnot expressly deal with such matters as the separability doctrine, the allocation ofcompetence between U.S. courts and arbitrators to resolve disputes over arbitrationagreements (competence-competence), challenging arbitrators, provisional relief,the conduct of arbitral proceedings, interlocutory judicial review, choice of law, form
 375. See G. Born, International Commercial Arbitration 134 (2009); supra pp. 15-18, 19-25.376. Hearings on S. 4213 and S. 4214 Before the Subcommittee of the Senate Committee on the
 Judiciary, 67th Cong., 4th Sess. at 2 (1923).377. The FAA applies to arbitration agreements and awards affecting either interstate or foreign com-
 merce. U.S. FAA, 9 U.S.C. §1. These jurisdictional grants have been interpreted expansively. See infra pp.149-50. The FAA’s focus was principally domestic, although it also expressly applies to “foreign com-merce.” U.S. FAA, 9 U.S.C. §1.
 378. U.S. FAA, 9 U.S.C. §2.379. U.S. FAA, 9 U.S.C. §§3-4. For a discussion of §§3 and 4, see infra pp. 261-80.380. See U.S. FAA, 9 U.S.C. §5; infra pp. 643-44.381. See U.S. FAA, 9 U.S.C. §7; infra pp. 1052-53, 1091-92.382. See U.S. FAA, 9 U.S.C. §§9-11; infra pp. 1052-53, 1091-92.383. See infra pp. 1068-69, 1070.
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of the award, and costs. Notable also is the relative brevity of the FAA on most of theissues which it does address, such as the grounds and procedures for challengingeither arbitration agreements or arbitral awards.384
 (3) The Federal Arbitration Act: Chapters Two and Three
 After U.S. ratification of the New York Convention in 1970, Congress enactedamendments to the FAA, in a second chapter to the Act, implementing the Conven-tion.385 In ratifying the New York Convention, Congress was motivated (as with thedomestic FAA in 1925) by a desire for more efficient dispute resolution:
 [I]t is important to note that arbitration is generally a less costly method of resolving dis-putes than is full-scale litigation in the courts. To the extent that arbitration agreementsavoid litigation in the courts, they produce savings not only with the parties to the agree-ment but also for the taxpayers — who must bear the burden for maintaining our courtsystem.386
 In addition, Congress sought to facilitate the development of a stable and effectivesystem of international commercial dispute-resolution, on which U.S. companiesexpanding into global markets could rely, in order to promote international tradeand investment.387
 Like the original domestic Act, the FAA’s second chapter is remarkably brief. Itprovides that arbitration agreements shall be enforceable and contains provisionsauthorizing U.S. courts to compel arbitration pursuant to such agreements (includ-ing in foreign arbitral seats).388 The Act’s second chapter also provides for the rec-ognition and enforcement of awards that are subject to the Convention, simply byincorporating the Convention’s terms.389
 In 1990, the United States enacted implementing legislation for the Inter-American Convention, codified as a third chapter to the FAA.390 The chapter incor-porates much of the New York Convention’s implementing legislation byreference,391 adding additional provisions to deal with the Inter-American Commer-cial Arbitration Commission’s rules392 and the relationship between the New Yorkand Inter-American Conventions.393 Like the domestic FAA, at the heart of the thirdchapter are provisions requiring the enforcement of specified arbitration agreementsand awards, together with very briefly described procedures for doing so.394
 384. The domestic FAA consists of only 17 articles, a number of which are archaic or immaterial. Thiscontrasts with the much lengthier English Arbitration Act and UNCITRAL Model Law, supra pp. 43-47and infra pp. 59-61, while roughly paralleling French and Swiss legislative style, infra pp. 55-59.
 385. U.S. FAA, 9 U.S.C. §§201-10.386. 116 Cong. Rec. 22, 732-33 (daily ed. July 24, 1970) (Hamilton Fish). See also id., at 22, 731
 (Andrew Jacobs).387. S. Rep. No. 702, 91st Cong., 2d Sess. 1-2 (1970); Aksen, American Arbitration Accession Arrives in
 the Age of Aquarius, 3 Sw. U. L. Rev. 1 (1971).388. U.S. FAA, 9 U.S.C. §201; infra pp. 172, 265-66. In addition, the amendments expand federal
 subject matter jurisdiction and removal authority in cases falling under the Convention. U.S. FAA, 9U.S.C. §§203, 205.
 389. U.S. FAA, 9 U.S.C. §§206, 207; infra pp. 1136-1205.390. U.S. FAA, 9 U.S.C. §§301-08; infra pp. 36-37.391. U.S. FAA, 9 U.S.C. §302.392. U.S. FAA, 9 U.S.C. §§303 & 306.393. U.S. FAA, 9 U.S.C. §305; G. Born, International Commercial Arbitration (2009).394. U.S. FAA, 9 U.S.C. §§202, 206 & 207 and 302, 303 & 304.
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There is considerable “overlap” among the various sources of U.S. federal lawaffecting international arbitration agreements and awards. Arbitral awards andagreements falling under the New York Convention are of course governed by boththe Convention and the second chapter of the FAA (which implements the Conven-tion). In addition, however, these awards and agreements are potentially governed bythe first, “domestic” chapter of the FAA, to the extent it is not “in conflict” with theConvention.395 This potentially confusing structure has the effect that domestic U.S.arbitration law (and judicial authority) serves as a “gap filler” of sorts, although theprecise terms of this mechanism have not been definitively articulated by U.S. courts.
 Despite the brevity of the FAA, in true common law fashion, U.S. courts have devel-oped a fairly expansive body of “federal common law” of arbitration.396 While notreadily accessible to non-U.S. parties or practitioners, this case law provides a work-able legal regime for international arbitrations.397 This judicial authority alsoapplies, indeed more broadly than in domestic matters, in the context of interna-tional arbitrations subject to the New York and Inter-American Conventions.398 Thefederal common law of arbitration is of uncertain scope but clearly extends to suchsubjects, discussed below, as the separability presumption, the competence-competence doctrine, the interpretation and validity of international arbitrationagreements, the parties’ autonomy with regard to arbitral procedures, the tribunal’sprocedural powers, and the availability of provisional relief in connection with arbi-trations.399 Importantly, as also discussed below, the FAA and the federal commonlaw rules derived from the FAA override (or “preempt”) inconsistent state (and for-eign) law rules governing the same subjects, particularly rules that seek to deny effectto agreements to arbitrate and arbitral awards.400
 With respect to arbitration agreements, U.S. courts have repeatedly embraced theseparability doctrine,401 have defined in considerable and influential detail the allo-cation of competence between courts and arbitrators to decide disputes over the for-mation, validity, and interpretation of arbitration agreements,402 have stronglyaffirmed the presumptive validity of arbitration agreements (subject only to limited,neutral exceptions),403 and have fashioned a decidedly “pro-arbitration” approach tothe interpretation of arbitration agreements.404
 395. Section 208 of the FAA provides that the domestic FAA “applies to actions and proceedingsbrought under this chapter to the extent that [the domestic FAA] is not in conflict with this chapter or theconvention as ratified by the United States.”
 396. Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 447-48 (U.S. S. Ct. 2006); SouthlandCorp. v. Keating, 465 U.S. 1 (U.S. S. Ct. 1984); Moses H. Cone Mem. Hosp. v. Mercury Constr. Corp., 460U.S. 1 (U.S. S. Ct. 1983); Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (U.S. S. Ct. 1967).
 397. Cf. Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. J. 1, 32 (1999) (“The[FAA] falls in the category of ‘small but perfectly formed.’ It is very resilient and loosely enough draftedin the right places to enable the court to do the right thing for the arbitral process.”).
 398. See G. Born, International Commercial Arbitration 775-76,781-85 (2009); Mitsubishi Motors Corp.v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (U.S. S. Ct. 1985).
 399. See infra pp. 52-53.400. See supra pp. 19-25 and infra pp. 159-73, 340-421; Scherk v. Alberto-Culver Co., 417 U.S. 506,
 516-17 (U.S. S. Ct. 1974).401. See Buckeye Check Cashing, 546 U.S. at 445; Prima Paint Co., 388 U.S. at 402; infra pp. 173-201.402. See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 (U.S. S. Ct. 1995); Howsam v. Dean
 Witter Reynolds, 537 U.S. 79 (U.S. S. Ct. 2002); Pacificare Health Systems v. Book, 538 U.S. 401 (U.S. S.Ct. 2003); infra pp. 201-34.
 403. See Buckeye Check Cashing, 546 U.S. 440; Doctors’ Associates v. Casarotto, 517 U.S. 681 (U.S. S.Ct. 1996); Southland Corp., 465 U.S. 1; infra pp. 159-73.
 404. See First Options of Chicago, 514 U.S. 938; Mitsubishi Motors Corp., 473 U.S. at 628; infra pp. 463-80.
 51C. Overview of National Arbitration Legislation

Page 52
                        
                        

With respect to the arbitral process, U.S. courts have emphasized the parties’ free-dom to agree upon arbitration rules and procedures,405 the arbitrator’s discretion inpresiding over the arbitral process and adopting arbitral procedures,406 and the verylimited scope for interlocutory judicial review of the arbitrator’s decisions.407 U.S.judicial decisions have also provided (with some exceptions) for court-ordered pro-visional measures408 and disclosure,409 as well as judicial support for constitution ofarbitral tribunal.410
 Finally, with respect to arbitral awards, U.S. courts have permitted vacatur (annul-ment) of awards made in the United States on limited grounds, generally parallelingthose in the New York Convention, but also permitting a limited degree of substan-tive judicial review of the merits of the arbitrators’ award (under the so-called “mani-fest disregard” doctrine).411 With regard to foreign arbitral awards, U.S. courts haveheld that such awards are presumptively valid and enforceable, subject only to theNew York Convention’s specified exceptions.412
 (4) U.S. State Arbitration Laws
 The role of the FAA within the U.S. legal system, and in particular in relation to thelaws of the 50 states, can appear complex.413 The basic principles can nonetheless bereadily summarized.
 In principle, a U.S. federal statute will override, or “preempt,” inconsistent U.S.state law substantive rules addressing the same subjects.414 Accordingly, insofar as theFAA was intended to address particular substantive topics or general fields, it will pre-empt state law addressing those topics or fields.415
 The U.S. Supreme Court has held that the domestic FAA “contains no express pre-emptive provision, nor does it reflect a congressional intent to occupy the entire fieldof arbitration.”416 At the same time, the Court has also repeatedly declared that the
 405. See Mitsubishi Motors Corp., 473 U.S. at 628 (a party agreeing to arbitration “trades the proceduresand opportunity for review of the courtroom for the simplicity, informality, and expedition of arbitra-tion”); McDonald v. City of West Branch, 466 U.S. 284, 292 (U.S. S. Ct. 1984); infra pp. 726-28.
 406. See infra p. 730.407. See infra pp. 746-47.408. See infra pp. 854-58, 865-66.409. See infra pp. 788-91.410. See infra pp. 642-43.411. See infra pp. 1095-99, 1101-04. This substantive review is referred to under the rubric of “mani-
 fest disregard of law.” As discussed below, following a recent U.S. Supreme Court decision in Hall StreetAssociates LLP v. Mattel, Inc., there is some uncertainty as to whether “manifest disregard” remains a basisfor vacatur under the FAA. See infra p. 1104.
 412. See infra pp. 1132, 1136-1205.413. There has been a vigorous debate on the Supreme Court concerning the preemptive effect of the
 FAA. Compare Southland Corp. v. Keating, 465 U.S. 1 (U.S. S. Ct. 1984) (Burger, C.J.), with id. at 25(O’Connor, J., dissenting); Allied-Bruce Terminix Co. v. Dobson, 513 U.S. 265 (U.S. S. Ct. 1995) (Breyer,J.) with id. at 285 (Scalia, J., dissenting). Academic debate has been just as robust. Compare Drahozal, InDefense of Southland: Reexamining the Legislation History of the Federal Arbitration Act, 78 Notre Dame L. Rev.101 (2002), with I. MacNeil, American Arbitration Law: Reformation, Nationalization and Internationalization83-147 (1992).
 414. American Ins. Ass’n v. Garamendi, 539 U.S. 396 (U.S. S. Ct. 2003); Hines v. Davidowitz, 312 U.S.52 (U.S. S. Ct. 1941).
 415. The U.S. Supreme Court has repeatedly held that the FAA preempts particular state law rules.Allied-Bruce Terminix Co. v. Dobson, 513 U.S. 265 (U.S. S. Ct. 1995); Southland Corp. v. Keating, 465U.S. 1 (U.S. S. Ct. 1984); Perry v. Thomas, 482 U.S. 483 (U.S. S. Ct. 1987); G. Born, International Com-mercial Arbitration 140-44, 485-94, 571-72, 833-34 (2009).
 416. See Volt Info. Sciences, Inc. v. Board of Trustees, 489 U.S. 468, 477 (U.S. S. Ct. 1989) (“The FAAcontains no express pre-emptive provision, nor does it reflect a congressional intent to occupy the entire
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FAA creates a body of substantive federal rules relating to arbitration: In enacting theFAA, “Congress declared a national policy favoring arbitration and withdrewthe power of the states to require a judicial forum for the resolution of claims whichthe contracting parties agreed to resolve by arbitration.”417 As a consequence, it iswell-settled that U.S. state law rules that single out and purport to render interstateand international arbitration agreements invalid, illegal, or revocable are preemptedby the FAA.418 As noted above, it is also settled, in both domestic and internationalcontexts, that the FAA and federal law establish the presumptive separability of thearbitration agreement419 and provide the exclusive standards for interpreting arbi-tration agreements420 and for confirming and vacating arbitral awards.421
 Nonetheless, in a purely domestic context, issues concerning the formation of arbi-tration agreements, as well as at least some issues of substantive and formal validity,are governed primarily by generally applicable state contract law.422 In contrast,there is substantial lower court and other authority holding that federal common law,derived from the New York Convention, governs the formation and validity of inter-national (as distinguished from domestic) arbitration agreements.423
 Apart from these complexities, U.S. state law is applicable to arbitration agree-ments and awards when — but only when — the Convention and FAA (and the fed-eral common law derived from both sources) are inapplicable. That may be the case,for example, because the agreement or award does not affect interstate or foreigncommerce (which is by definition virtually impossible in international commercialmatters). State law may also be applicable to issues bearing on arbitration that fed-eral statutory and common law do not directly or indirectly address. Although theissue is unsettled, that may include the availability of court-assisted discovery, provi-sional relief, or consolidation.424
 Every state of the Union has adopted legislation dealing with commercial arbitra-tion. Many states have enacted some version of the “Uniform Arbitration Act.” Firstproposed in 1924 by the Conference of Commissioners on Uniform State Laws,425
 field of arbitration. But even when Congress has not completely displaced state regulation in an area,state law may nonetheless be preempted to the extent that it actually conflicts with federal law.”).
 417. Southland Corp., 465 U.S. at 10. See also Buckeye Check Cashing, 546 U.S. at 444-48 (“Section 2embodies the national policy favoring arbitration and places arbitration agreements on equal footingwith all other contracts.”).
 418. See infra pp. 159-73; Southland Corp., 465 U.S. at 10; Allied-Bruce Terminix Co., 513 U.S. 265; Doc-tors’ Associates, 517 U.S. 681.
 419. See infra pp. 173-201; Buckeye Check Cashing Inc., 546 U.S. 440; Prima Paint Corp., 388 U.S. 395.420. See infra pp. 463-80; Mitsubishi Motors Corp., 473 U.S. at 628.421. See infra p. 1104.422. Perry v. Thomas, 482 U.S. 483; Allied-Bruce Terminix Co., 513 U.S. 265; First Options of Chicago, 514
 U.S. 938. In contrast, state laws that are specifically directed towards the formation or validity of arbitra-tion agreements (as distinguished from other types of agreements) are preempted by the FAA. See Allied-Bruce Terminix Co., 513 U.S. 265; Southland Corp., 465 U.S. 1; G. Born, International Commercial Arbitration140-44, 487-90 (2009).
 423. See G. Born, International Commercial Arbitration 491-92 (2009); Smith/Enron Cogeneration Ltd.P’ship v. Smith Cogeneration Int’l, Inc., 198 F.3d 88 (2d Cir. 1999)(“When we exercise jurisdiction underChapter Two of the FAA, we have compelling reasons to apply federal law, which is already well-developed, to the question of whether an agreement to arbitrate is enforceable”); InterGen NV v. Grina,344 F.3d 134, 143 (1st Cir. 2003).
 424. See infra pp. 54-55.425. See Lerner, The Uniform Arbitration Act: 25-Year Retrospective, N.Y.L.J. 1 (July 9, 1981); Pirsig, The
 New Uniform Arbitration Act, 11 Bus. Law. 44 (1956); Pirsig, Some Comments on Arbitration Legislation and theUniform Act, 10 Vand. L. Rev. 685 (1957); Report of the National Conference of Commissioners onUniform State Laws, 50 A.B.A.J. 134, 134-62 (1925).
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the current, revised text of the Act was adopted by the Conference in 2000, makingsubstantial changes to earlier versions.426
 The Uniform Arbitration Act has been enacted in some 38 states and the Districtof Columbia,427 and has influenced arbitration legislation in other U.S. states. Theoriginal Uniform Arbitration Act was substantially similar to the FAA. Among otherthings, it required specific enforcement of arbitration agreements (as to both existingand future disputes)428 and provided for the recognition and enforcement of arbitralawards with only limited judicial review.429 The Revised Uniform Arbitration Act use-fully adds a number of additional provisions, broadly paralleling the UNCITRALModel Law, concerning the constitution of the arbitral tribunal,430 provisionalmeasures,431 the arbitral procedure,432 the form of awards,433 and immunity ofarbitrators.434
 Nevertheless, a number of U.S. states have not adopted the Uniform ArbitrationAct, and a few have rejected its generally “pro-arbitration” lead. Several state statutesdo not permit arbitration of various categories of claims, such as tort, real property,and insurance claims.435 Other U.S. states have enacted legislation requiring thatarbitration clauses be conspicuously identified (e.g., printed in capital letters, placedon the front of any contract, etc.).436 And some state statutes do not provide for thesame general rule of enforceability and limited judicial review of arbitral awards thatthe FAA and Uniform Arbitration Act require.437
 In addition, especially in recent years, some U.S. states have enacted legislationdesigned to fill perceived gaps left in the U.S. federal framework for international
 426. National Conference of Commissioners on Uniform State Laws, Revised Uniform ArbitrationAct (2000). The drafters of the Act observe: “The Uniform Arbitration Act, promulgated in 1955, hasbeen one of the most successful Acts of the National Conference of Commissioners on Uniform StateLaws.” Revised Uniform Arbitration Act, Prefatory Note (2000).
 427. The Revised Uniform Arbitration Act (2000) has been adopted by 12 states: Alaska, Colorado,Hawaii, Nevada, New Jersey, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, Utah, andWashington. The 1956 Act remains in effect in 28 jurisdictions: Arizona, Arkansas, Delaware, District ofColumbia, Florida, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, Maryland, Massachusetts,Michigan, Minnesota, Missouri, Montana, Nebraska, Pennsylvania, South Carolina, South Dakota, Ten-nessee, Texas, Vermont, Virginia, and Wyoming. Alaska did not repeal the 1956 Act when it adopted the2000 Act.
 428. Revised Uniform Arbitration Act, §§4, 6, 7.429. Revised Uniform Arbitration Act, §§22-23.430. Revised Uniform Arbitration Act, §§11-12.431. Revised Uniform Arbitration Act, §8.432. Revised Uniform Arbitration Act, §§9, 15-17.433. Revised Uniform Arbitration Act, §19.434. Revised Uniform Arbitration Act, §14.435. E.g., Ark. Stat. Ann. §34-511 (Supp. 1983) (tort claims); Ohio Rev. Code Ann. §2711.01 (1981)
 (real property disputes); Ky. Rev. Stat. §417.050 (Supp. 1984) (insurance disputes). These state rules arepreempted by the FAA in almost all circumstances. See infra pp. 159-73, 421-62.
 436. See, e.g., Cal. Civ. Proc. Code §1295(b) (West 1999) (requiring special notice of arbitration clausesin medical services contracts); Cal. Civ. Proc. Code. §1298 (West 1999) (requiring special notice of arbi-tration clauses in real property contracts); Mo. Ann. Stat. §435.400 (Vernon 1999) (requiring notice ofarbitration clause to appear in ten point capital letters before signature line); S.C. Code Ann. §15-48-10(Law. Co-op. 1999) (requiring front-page notice of arbitration clause in all but employment contracts,lawyer/client and doctor/patient pre-arrangements, and personal injury claims).These state law rules are also pre-empted by the FAA in almost all cases. See Doctor’s Assoc. Inc., 517U.S. 681 (state statute requiring special notice for arbitration clauses pre-empted by the FAA);Morrison v. Colo. Permanente Medical Group, 983 F. Supp. 937 (D. Colo. 1997) (state noticerequirement for medical malpractice arbitration clauses pre-empted by FAA). See infra pp. 322-40.
 437. Ga. Code Ann. §7-111 (Supp. 1984); Neb. Rev. Stat. §25-2115 (1979); Pa. Cons. Stat. Ann. tit. 42,§7302(d)(2) (1982).
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arbitration.438 In particular, California, Colorado, Connecticut, Florida, Georgia,Hawaii, Maryland, North Carolina, Ohio, Oregon, and Texas have adopted statutespurporting to deal comprehensively with the subject of international arbitration.439
 The extent to which these statutes are preempted by the FAA and federal commonlaw principles remains unclear. To date, however, both these statutes and state lawmore generally have played a distinctly secondary role in the international arbitralprocess.440
 One potential exception to this general rule was the Supreme Court’s decision inVolt Information Sciences, Inc. v. Board of Trustees.441 There, a California choice-of-lawclause in the parties’ purely domestic contract was interpreted, in vaguely definedcircumstances, to incorporate state procedural rules relating to arbitration, and theFAA was held not to preempt this result. Subsequent U.S. Supreme Court deci-sions,442 and most lower court decisions,443 have interpreted Volt narrowly, holdingthat general choice-of-law clauses ordinarily do not encompass state arbitration lawsand that the FAA preempts state law rules that impede the enforcement of arbitra-tion agreements.
 c. Swiss Law on Private International Law
 Switzerland is one of Europe’s, and the world’s, leading centers for internationalcommercial arbitration.444 Its arbitration legislation, and academic community, havealso been at the forefront of developments in the field of international arbitrationover the past century. International arbitration in Switzerland is governed primarilyby a chapter of the federal Swiss Law on Private International Law, which entered intoeffect in 1989. The arbitration chapter is noteworthy for its brevity, comprising only19 articles, drafted in brief, declarative terms.445
 438. See Besson, The Utility of State Laws Regulating International Commercial Arbitration and Their Com-patibility with the FAA, 11 Am. Rev. Int’l Arb. 211 (2000); Garvey & Heffelfinger, Towards Federalizing U.S.International Commercial Arbitration Laws, 25 Int’l Law. 209 (1991); McClendon, State International Arbitra-tion Laws: Are They Needed or Desirable, 1 Am. Rev. Int’l Arb. 245, 250 (1990).
 439. Cal. C.C.P. §§1297.11 et seq. (California); Colorado International Dispute Resolution Act, Colo.Rev. Stat. §§13-22-501 through 13-22-507; UNCITRAL Model Law on International Commercial Arbi-tration, Conn. Gen. Stat. §§50a-100 through 50a-136 (Connecticut); Florida International ArbitrationAct, 39 Fla. Stat. Ann. §684; Ga. Code Ann. §§9-9-30 through 9-9-43 (Georgia); Hawaii InternationalArbitration, Mediation, and Conciliation Act, Haw. Rev. Stat. §§658D-1 through 658D-9 (Supp. 1989);Maryland International Commercial Arbitration Act, Md. Cts. & Jud. Proc. Code Ann. §§3-2B-01through 3-2B-09; North Carolina International Commercial Arbitration Act, N.C. Gen. Stat. §§1-567.30-1.567.68; International Commercial Arbitration Act, Ohio Rev. Code §§2712.01 through 2712.91;Oregon International Commercial Arbitration and Conciliation Act, Or. Rev. Stat. §§36.450-36.558;Texas General Arbitration Act, Tex. Rev. Civ. Stat. Ann. Articles 249-1 through 249-43.
 440. Generally applicable state law provides most basic rules of contract law governing the formationof domestic arbitration agreements; federal common law principles appear to apply to the formation andvalidity of international arbitration agreements subject to the New York and Inter-American Conven-tions. See G. Born, International Commercial Arbitration 481-97 (2009). State law can, of course, also pro-vide the substantive rules governing the merits of the parties’ dispute.
 441. 489 U.S. 468 (U.S. S. Ct. 1989).442. Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 (U.S. S. Ct. 1995); Doctor’s Associates
 Inc., 517 U.S. 681.443. See G. Born, International Commercial Arbitration 449-51 (2009).444. Switzerland was the seat for approximately 16 percent of all ICC arbitrations filed in 2006, 15.5
 percent in 2000, and 15.4 percent in 1996 (in each case, second behind France in the number of ICC arbi-trations). See G. Born, International Commercial Arbitration 125 (2009).
 445. Chapter 12 of the Swiss Law on Private International Law is translated in Wenger, in S. Berti et al.eds., International Arbitration in Switzerland (2000). See Documentary Supplement at pp. 123-27.
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The Swiss Law on Private International Law replaced, insofar as international arbi-tration is concerned, the Swiss Inter-Cantonal Concordat.446 Under the revised Swisslegislation, international arbitration agreements are readily and effectively enforced.The Law expressly recognizes the separability doctrine447 and prescribes a special-ized “pro-arbitration” choice-of-law regime, pursuant to which international arbitra-tion agreements, providing for arbitration in Switzerland, are substantively validprovided they conform to either (a) the law chosen by the parties (where the partieshave made a specific choice of law for the arbitration agreement); (b) the law appli-cable to the dispute (in particular, that applicable to the parties’ underlying commer-cial contract); or (c) Swiss law.448
 The Swiss Law on Private International Law also expressly confirms the arbitra-tors’ competence-competence, while generally permitting arbitral tribunals toresolve jurisdictional challenges in the first instance.449 Swiss law also provides for thearbitrability of a wide range of disputes,450 and the Swiss Federal Tribunal hasadopted a relatively expansive “pro-arbitration” rule of interpretation of the scopeof international arbitration agreements.451 Where claims subject to an arbitrationagreement are asserted in Swiss courts, the parties’ arbitration agreement will begiven effect by dismissing judicial proceedings.452
 Under the Swiss Law on Private International Law, the parties’ freedom to agreeupon the applicable procedural and substantive law is expressly recognized.453 Judi-cial interference by Swiss courts in the arbitration process (other than regarding theavailability of provisional measures and evidence-taking in aid of a tribunal) is nar-rowly limited.454
 As to arbitral awards made in Switzerland, actions to annul are limited to groundsgenerally paralleling those in the New York Convention.455 Parties can agree toexclude even this review of international arbitral awards, provided that none of theparties is domiciled in Switzerland.456 Swiss courts will recognize and enforce foreignarbitral awards without substantial judicial review, subject only to the limits of theNew York Convention.457 Many judicial functions relating to international arbitra-tion are centralized, with the Swiss Federal Tribunal generally having original juris-diction in annulment actions.458
 446. See M. Blessing, in H. Honsell, N.P. Vogt, A. Schnyder & S. Berti eds., International Arbitration inSwitzerland Introduction to Arbitration — Swiss and International Perspectives ¶414 (2000).
 447. Swiss Law on Private International Law, Art. 178(3).448. Swiss Law on Private International Law, Art. 178(2).449. Swiss Law on Private International Law, Art. 186.450. Swiss Law on Private International Law, Art. 177.451. See G. Born, International Commercial Arbitration 1072-73 (2009).452. See Judgment of 29 April 1996, DFT 122 III 139 (Swiss Fed. Trib.) (where party challenges juris-
 diction under arbitration agreement providing for seat in Switzerland, Swiss court must decline jurisdic-tion, unless it concludes upon a prima facie examination that the arbitration agreement is null and void,inoperative or incapable of being performed); Judgment of 16 January 1995, DFT 121 III 38 (Swiss Fed.Trib.) (where party challenges jurisdiction under arbitration agreement providing for seat abroad, Swisscourt must subject the question of validity and scope of the agreement to full judicial consideration);Wenger, in S. Berti et al. eds., International Arbitration in Switzerland Art. 186 ¶¶5 et seq. (2000).
 453. Swiss Law on Private International Law, Arts. 182 & 187.454. Swiss Law on Private International Law, Arts. 179(2),(3), 180(3), 183(2), 184(2), & 185.455. Swiss Law on Private International Law, Art. 190(2).456. Swiss Law on Private International Law, Art. 192.457. Swiss Law on Private International Law, Art. 194.458. Swiss Law on Private International Law, Art. 191(1).
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d. French New Code of Civil Procedure
 France is one of the leading centers for international commercial arbitration inEurope and, indeed, the world. More international arbitrations are reportedly seatedin France than any other European jurisdiction,459 and French arbitration legislationand judicial decisions have considerable international importance.
 International arbitration in France is governed by the French New Code of CivilProcedure, principally as adopted in decrees promulgated on May 14, 1980, and May12, 1981.460 The two decrees added Articles 1442-1507 to the French New Code ofCivil Procedure.461 Articles 1442 to 1491 of the New Code of Civil Procedure apply todomestic arbitrations, while Articles 1492 to 1507 apply to “international” arbitra-tions.462 If the parties to an international arbitration agree that the arbitration is gov-erned by French law, the provisions on domestic arbitration apply by analogy, unlessspecifically provided otherwise by the parties (or by French law).463
 The provisions of the New Code of Civil Procedure have produced a strongly pro-arbitration legal framework for international commercial arbitration. Both Frenchcourts and academics have interpreted French legislation, and developed non-statutory doctrine, in a manner that has been highly supportive of the internationalarbitral process.464
 French law emphatically recognizes the autonomy of the arbitration agreement (orseparability doctrine)465 and provides for the presumptive validity and enforceabilityof arbitration agreements.466 It also expressly grants arbitrators the power(competence-competence) to decide challenges to their jurisdiction.467 Further, ifclaims that are allegedly subject to an arbitration agreement are brought in Frenchcourts, prior to constitution of the arbitral tribunal, the New Code of Civil Procedure
 459. See G. Born, International Commercial Arbitration 121-122 (2009). France has historically been theseat for more ICC arbitrations than any other state. France was the seat for approximately 17.2 percent ofall the ICC arbitrations filed in 2006, 14.5 percent in 2000, and 15.5 percent in 1999. Id. at 121-22.
 460. The two decrees added Articles 1442-1507 to the French Code of Civil Procedure. See VII Y.B.Comm. Arb. 271 (1982), for English translations.
 461. See VII Y.B. Comm. Arb. 271 (1982), for English translations.462. The term is defined to include matters involving cross-border transfers of goods or services. See
 G. Born, International Commercial Arbitration 296-98 (2009).463. French New Code of Civil Procedure, Art. 1495 (“Where the international arbitration is gov-
 erned by French law, the provisions of Titles I, II, and II of the present Book shall apply only in theabsence of a specific agreement, and subject to Articles 1493 and 1494.”).
 464. E. Gaillard & J. Savage eds., Fouchard Gaillard Goldman on International Commercial Arbitration¶¶148-51 (1999).
 465. See Judgment of 7 May 1963, 91 J.D.I. (Clunet) 82 (1964) (French Cour de cassation) (“In inter-national arbitration, the arbitration agreement, whether concluded separately or included in the con-tract to which it relates, shall, save in exceptional circumstances . . . , have full legal autonomy and shallnot be affected by the fact that the aforementioned contract may be invalid”); E. Gaillard & J. Savage eds.,Fouchard Gaillard Goldman on International Commercial Arbitration ¶¶391 et seq. (1999).
 466. Judgment of 17 December 1991, 1993 Rev. arb. 281 (Paris Cour d’appel) (“in the field of interna-tional arbitration, the principle of the autonomy of the arbitration agreement is of general application,as an international substantive rule upholding the legality of the arbitration agreement”); Judgment of 20December 1993, 121 J.D.I. (Clunet) 432 (1994) (French Cour de cassation) (“by virtue of a substantive ruleof international arbitration, the arbitration agreement is legally independent of the main contract con-taining or referring to it, and the existence and effectiveness of the arbitration agreement are to beassessed, subject to the mandatory rules of French law and international public policy, on the basis of theparties’ common intention, there being no need to refer to any national law”); E. Gaillard & J. Savageeds., Fouchard Gaillard Goldman on International Commercial Arbitration ¶¶436-37 (1999).
 467. French New Code of Civil Procedure, Art. 1466; E. Gaillard & J. Savage eds., Fouchard GaillardGoldman on International Commercial Arbitration ¶¶650-60 (1999).
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provides for dismissal of the judicial proceedings, except where the arbitration agree-ment is “manifestly null”;468 if claims which are allegedly subject to arbitration arebrought in French courts after the arbitral tribunal is constituted, then the court isrequired to dismiss them pending a jurisdictional decision by the arbitrators.469
 With regard to the law applicable to the arbitration agreement, French courts havedeveloped a relatively unusual doctrine that arbitration agreements are autonomousfrom national law and instead are subject to specialized principles of internationallaw.470 The non-arbitrability doctrine has not been invoked to any significant extentby French courts, except in labor and consumer matters.471 In contrast to a numberof developed jurisdictions, French courts do not appear to have developed “pro-arbitration” rules of interpretation of arbitration agreements.472
 French courts generally afford the parties to an arbitration agreement substantialautonomy with respect to choice-of-law, procedural rules, selection of arbitrators, andthe like.473 In particular, French law expressly provides that arbitrators sitting inFrance are generally not bound by local rules of civil procedure applicable in Frenchcourts and have very wide discretion in adopting arbitral procedures.474
 The New Code of Civil Procedure also grants French courts the power to assist inconstituting an arbitral tribunal475 and to issue court-ordered provisional measuresin aid of arbitration.476 The efficacy of France’s arbitration legislation is materiallyadvanced through its centralization of most arbitration-related judicial proceedingsin the Tribunal de Grande Instance in Paris, which has developed a very substantialexpertise in the field.477
 The 1981 Decree also reformed French law relating to recognition and enforce-ment of international arbitral awards. Among other things, the New Code of CivilProcedure permits actions in French courts to annul international arbitral awardsmade in France, on limited grounds (substantially similar to, and sometimes more
 468. French New Code of Civil Procedure, Art. 1458(2); E. Gaillard & J. Savage eds., Fouchard GaillardGoldman on International Commercial Arbitration ¶¶668-82 (1999); infra pp. 202, 205-07.
 469. French New Code of Civil Procedure, Art. 1458; E. Gaillard & J. Savage eds., Fouchard GaillardGoldman on International Commercial Arbitration ¶¶668-82 (1999).
 470. E. Gaillard & J. Savage eds., Fouchard Gaillard Goldman on International Commercial Arbitration¶¶418-19 & 436-37 (1999). See Judgment of 4 July 1972, 99 J.D.I. (Clunet) 843 (1972) (French Cour de cas-sation) (“. . . having drawn attention to the international nature of the contract between the parties andto the total autonomy of arbitration agreement in the field of international arbitration, the Court ofAppeals rightly held the disputed clause to be applicable in the present case.”); Judgment of 20 December1993, 121 J.D.I. (Clunet) 432 (1994) (French Cour de cassation) (“by virtue of a substantive rule of inter-national arbitration, the arbitration agreement is legally independent of the main contract containing orreferring to it, and the existence and effectiveness of the arbitration agreement are to be assessed, subjectto the mandatory rules of French law and international public policy, on the basis of the parties’ commonintention, there being no need to refer to any national law.”). See infra pp. 165-66.
 471. See E. Gaillard & J. Savage eds., Fouchard Gaillard Goldman on International Commercial Arbitration¶574 (1999) (antitrust, intellectual property, bankruptcy, and corporate law issues).
 472. E. Gaillard & J. Savage eds., Fouchard Gaillard Goldman on International Commercial Arbitration ¶481(1999); infra pp. 463-80.
 473. French New Code of Civil Procedure, Arts. 1443, 1460, 1494, & 1496; E. Gaillard & J. Savageeds., Fouchard Gaillard Goldman on International Commercial Arbitration ¶¶753, 1171, 1200, 1427 (1999) .
 474. French New Code of Civil Procedure, Arts. 1460 & 1494; E. Gaillard & J. Savage eds., FouchardGaillard Goldman on International Commercial Arbitration ¶¶1200-02 (1999); G. Born, International Commer-cial Arbitration 1780-62, 1785-86 (2009).
 475. French New Code of Civil Procedure, Arts. 1493 & 1457.476. E. Gaillard & J. Savage eds., Fouchard Gaillard Goldman on International Commercial Arbitration
 ¶¶1306-08 (1999).477. Id. at ¶1290. Among other things, the Tribunal de Grande Instance is responsible for selecting
 arbitrators and dealing with other problems in constituting a tribunal, in cases where the parties have notagreed upon institutional or other mechanisms. See French New Code of Civil Procedure, Arts. 1457,1493; Judgment of 22 November 1989, 1990 Rev. arb. 142 (French Cour de cassation Civ. 2e).
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liberal than, those in the New York Convention).478 The New Code of Civil Procedurealso provides for the recognition and enforcement of international arbitral awards onthe same grounds.479
 e. English Arbitration Act, 1996
 England is a significant center for international commercial arbitration, whosepopularity has increased over the past two decades.480 The continuing spread ofEnglish as the language of international business, and the development of Londonas an international financial and business center, promise continued growth inEngland’s importance as an arbitral center.
 Both international and domestic arbitrations seated in England, Wales, or North-ern Ireland are governed by the English Arbitration Act, 1996, which provides adetailed (110 separate sections) statement of English arbitration law.481 The Act isbased roughly on the UNCITRAL Model Law, while introducing a number of formaland substantive innovations.482 The Act departed from the historic common lawapproach towards arbitration legislation (e.g., addressing isolated issues, often inresponse to judicial decisions483), in favor of greater codification (derived in partfrom the Model Law).484 Indeed, the Act has produced the somewhat anomalousresult that the cradle of common law jurisprudence now boasts a substantially longer,more detailed statutory statement of international arbitration law than any civil lawjurisdiction (and, specifically, France and Switzerland, whose arbitration statutes areexceptional for their brevity485).
 The English Arbitration Act, 1996, was preceded in the twentieth century by threeother major pieces of arbitration legislation, enacted in 1950, 1975, and 1979.486 The1950 and 1975 Acts established a highly regulated legal regime for arbitration inEngland, with substantial scope for judicial involvement in the arbitral process andreview of arbitral awards.487 In particular, English legislation prior to 1979 provided
 478. French New Code of Civil Procedure, Arts. 1504 & 1502.479. French New Code of Civil Procedure, Art. 1502.480. See G. Born, International Commercial Arbitration 127 (2009). The United Kingdom was the seat
 for approximately 6.5 percent of all ICC arbitrations filed in 2006, 10.1 percent in 2000, and 6.7 percentin 1990. Id. at 127 n.765.
 481. English Arbitration Act, 1996, §2(1) (“the provisions of this Part apply where the seat of the arbi-tration is in England and Wales or Northern Ireland”). In contrast, the previous English Arbitration Act,1950, and the English Arbitration Act, 1979, did not define the arbitrations to which their provisionsapplied. The scope of application of these Acts was determined by common law principles of jurisdiction(which held that the English courts could generally only intervene in arbitrations held within the juris-diction or subject to English law).
 482. Goode, The Role of the Lex Loci Arbitri in International Commercial Arbitration, 17 Arb. Int’l 19, 19(2001) (“the Arbitration Act 1996, unlike early versions of the draft Arbitration Bill prepared for theDepartmental Advisory Committee on Arbitration, bears the strong impress of the Model Law”); Saville,The Origin of the New English Arbitration Act 1996: Reconciling Speed with Justice in the Decision-Making Pro-cess, 13 Arb. Int’l 237 (1997). The Act differs from the UNCITRAL Model Law in a number of respects.For a summary of the most important of these, see R. Merkin, Arbitration Law ¶1.22 (2004 & 2007 Update).
 483. See supra pp. 15-18, 47-52.484. Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. L.J. 2, 24-32 (1999).485. Compare the 19 (short) sections of the Swiss Law on Private International Law, the 16 (shorter)
 sections of the French New Code of Civil Procedure, and the 31 (short) sections of the FAA, including sub-stantially duplicative implementing legislation for the Inter-American and New York Conventions.
 486. See Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. L.J. 2, 14, 19 (1999);Hunter, Arbitration Procedure in England: Past, Present and Future, 1 Arb. Int’l 82 (1985).
 487. Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res. L.J. 2, 19 (1999).
 59C. Overview of National Arbitration Legislation

Page 60
                        
                        

for a widely criticized “case stated” procedure, which had granted parties to arbitra-tions seated in England a mandatory right of access to the English courts to review denovo issues of English law that arose in the course of arbitral proceedings (without thepossibility of exclusion agreements to contract out of such review).488 The ArbitrationAct, 1979, revised this historic approach and established a more acceptable, if by nomeans ideal, regime for international arbitrations in England.489
 Under the Arbitration Act, 1979, agreements to arbitrate were presumptivelyenforceable in England, including by means of a stay of national court litigation, andEnglish courts imposed few “non-arbitrability” constraints. Moreover, although notformally accepting the “separability” doctrine, English courts did not in fact permitchallenges to the parties’ underlying contract to interfere unduly with the arbitralprocess.490 The 1979 Act amended, but did not eliminate, the historic “case stated”procedure: The Act permitted parties to enter into exclusion agreements, whichwaived the right to judicial review of the merits of the arbitrators’ award (save forcases involving shipping, commodities and insurance).491 Where no such exclusionagreement existed, more demanding judicial review persisted, which was the causefor continuing criticism in many quarters.492
 In response to these (and other) criticisms, the English Arbitration Act, 1996, wasadopted, following an extensive consultation process with both English and foreignsources.493 The Act was intended to — and did — significantly improve the legislativeframework for international arbitration in England. The Act compiled all priorEnglish legislative provisions relating to arbitration into a single statute, based inlarge part on the UNCITRAL Model Law, and sought to introduce a modern “pro-arbitration” legislative regime for international arbitration in England.494
 The 1996 Act provides expressly for the validity of written (and some other) arbi-tration agreements (as to both existing and future disputes) and for the stay ofEnglish court proceedings concerning claims subject to valid arbitration agree-ments.495 The Act also provides for the separability of arbitration agreements496 andfor recognition of the arbitral tribunal’s competence-competence to rule on its ownjurisdiction.497 Recent English judicial decisions have interpreted the competence-competence doctrine broadly and adopted a robust “pro-arbitration” approach to the
 488. English Arbitration Act, 1979, §§1(3)(a) & (b), 3; Macassey, English Arbitration, XV J. Institute Arb.63 (1947); Pioneer Shipping v. B.T.P. Tioxide (The “Nema”) [1982] A.C. 724 (House of Lords); AntaiosCompania Naviera SA v. Salen Rederierna AB (The “Antaios”) [1985] A.C. 191 (House of Lords).
 489. For a critical overview, see Samuel, Arbitration Statutes in England and the USA, 8 Arb. & Disp. Res.L.J. 2, 19 (1999) (“A great deal of ink has been spilt on this ill-conceived piece of compromise legisla-tion.”).
 490. Ashville Inv. v. Elmer Contractors [1988] 2 Lloyd’s Rep. 73 (English Court of Appeal); Samuel,Separability in English Law, 3 J. Int’l Arb. 95 (1986). The severability presumption was recognized inEngland in Harbour Assur. Co. (UK) Ltd v. Kansa Gen. Int’l Ins. Co. Ltd [1993] 1 Lloyd’s Rep. 455(English Court of Appeal). See G. Born, International Commercial Arbitration, 336-40 (2009).
 491. See English Arbitration Act, 1979, §§3 & 4; R. Merkin, Arbitration Law ¶22.5 (2004 & Update2007).
 492. Marriott, The Politics of Arbitration Reform, 14 C.L.Q. 125 (1995).493. See U.K. Departmental Advisory Committee on Arbitration Law, 1996, Report on the Arbitration
 Bill (February 1996), reprinted in 13 Arb. Int’l 275 (1997); Supplement to the Departmental AdvisoryCommittee on Arbitration Law of February 1996 (January 1996), reprinted in 13 Arb. Int’l 317 (1997).
 494. Chukwumerije, Reform and Consolidation of English Arbitration Law, 8 Am. Rev. Int’l Arb. 21 (1996);Mustill, A New Arbitration Act for the United Kingdom? The Response of the Departmental Advisory Committee tothe UNCITRAL Model Law, 6 Arb. Int’l 3 (1990); Saville, The Origin of the New English Arbitration Act 1996:Reconciling Speed with Justice in the Decision-Making Process, 13 Arb. Int’l 237 (1997).
 495. English Arbitration Act, 1996, §§5, 6 & 9; G. Born, International Commercial Arbitration 573, 1026(2009).
 496. English Arbitration Act, 1996, §7; infra pp. 173-201.497. English Arbitration Act, 1996, §§30, 31, 67; Aeberli, Jurisdictional Disputes Under the Arbitration Act
 1996: A Procedural Route Map, 21 Arb. Int’l 253, 260-65 (2005); infra pp. 201-34.
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interpretation of international arbitration clauses.498 The Act does not address thesubject of non-arbitrable disputes or claims, but English courts have adopted a nar-row view of the doctrine.499
 The 1996 Act contains a number of provisions granting arbitrators broad freedomin conducting arbitral proceedings, with a minimum of judicial interference.500 Thisfreedom includes wide authorization with respect to procedural and evidentiary mat-ters,501 appointment of experts,502 ordering the payment of security for the costs ofthe arbitration,503 and granting conservatory or provisional measures.504 Amongother things, it is now clear that arbitrators conducting arbitral proceedings seated inEngland are not obliged to apply local rules of English civil procedure or evidence.505
 The Act also provides for English judicial assistance to arbitrations sited in England,including in taking evidence,506 appointing or removing arbitrators,507 and grantingprovisional measures.508
 With respect to awards made in England, the Act departs entirely from the historic“case stated” procedure and provides only limited grounds for annulling interna-tional arbitral awards made in England. The Act’s grounds for annulling awards arenow limited to lack of substantive jurisdiction of the arbitral tribunal, limited catego-ries of “serious irregularity” in procedural matters, and limited appeals on points oflaw (which may only be brought with leave of the court and may be excluded by agree-ment between the parties).509 The Act also provides for the recognition and enforce-ment of foreign arbitral awards, primarily by incorporating the provisions of the NewYork Convention.510
 498. See Fiona Trust & Holding Corp. v. Privalov [2007] EWCA Civ. 200 (English Court of Appeal),aff’d, Fiona Trust v. Privalov [2007] UKHL 40 (House of Lords); Film Fin. Inc. v. Royal Bank of Scotland[2007] EWHC 195 (Comm.) (English Court of Appeal); Vee Networks v. Econet Wireless Int’l Ltd [2004]EWHC 2909 (Q.B.); infra pp. 463-80.
 499. See R. Merkin, Arbitration Law ¶3.17 (2004 & Update 2007); ET Plus SA v. Jean-Paul Weller & TheChannel Tunnel Group Ltd [2005] EWHC 2115 (Q.B.).
 500. The Act underscores the parties’ autonomy and the arbitral tribunal’s discretion to conduct thearbitral proceedings. English Arbitration Act, 1996, §§33 & 34. Reflecting Article 5 of the UNCITRALModel Law, the English Arbitration Act, 1996, provides that, in matters covered by Part I (“ArbitrationPursuant to an Arbitration Agreement”) “the court should not intervene except as provided by this part).”See English Arbitration Act, 1996, §1(c).
 501. English Arbitration Act, 1996, §34(1) (“It shall be for the tribunal to decide all procedural andevidential matters, subject to the right of the parties to agree any matter”).
 502. English Arbitration Act, 1996, §37.503. Id.504. English Arbitration Act, 1996, §§38(4) & 39.505. This contrasts with the English Arbitration Act, 1950, which operated on the presumption that
 arbitrators were to act in accordance with the ordinary rules of evidence under applicable English law. SeeLand Sec. plc v. Westminster City Council [1994] 44 EG 153 (English High Court).
 506. English Arbitration Act, 1996, §44.507. English Arbitration Act, 1996, §§16, 18, 19 & 24.508. English Arbitration Act, 1996, §44.509. English Arbitration Act, 1996, §§67-69. English courts have held that appeal for error of law is
 impliedly excluded where the parties have chosen a substantive applicable law other than English law orwhere the parties have chosen a set of institutional rules, such as the ICC Rules, which excludes the rightof appeal to the extent possible. Athletic Union of Constantinople v. National Basketball Assoc. [2002] 1Lloyd’s Rep 305 (English Court of Appeal); Sanghi Polyesters Ltd (India) v. Int’l Inv. (KFC, Kuwait)[2000] 1 Lloyd’s Rep 480 (Q.B.).
 510. English Arbitration Act, 1996, §§100-104.
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2. Less Supportive National Legislation
 Some nations regarded international commercial arbitration with a mixture of sus-picion and hostility during much of the twentieth century.511 This hostility arose froma reluctance to compromise perceived principles of national sovereignty and fromdoubts concerning the fairness, neutrality, and efficacy of contemporary interna-tional commercial arbitration. Although historic distrust for international arbitrationhas waned substantially in recent decades, it has not entirely disappeared and con-tinues to influence legislation, judicial decisions, and other actions in some countries.
 Developing countries in many parts of the world refused for much of the twentiethcentury to enforce agreements to arbitrate future disputes. This was particularly truein Latin America and much of the Middle East.512 Some developing states took theposition that international arbitration agreements were an unjustifiable infringe-ment upon national sovereignty, which was to be vigorously resisted.513 In manycases, arbitration agreements were valid only if they concerned an existing (not afuture) dispute, which was the subject of a submission agreement committing the par-ties to resolve the dispute by arbitration.514
 In Latin America, the Calvo doctrine (first articulated in 1896) declared, amongother things, that foreign nationals were mandatorily subject to the jurisdiction oflocal courts, which could not be ousted by international arbitration agreements.515
 The doctrine was incorporated into national legislation and constitutional instru-ments, which not infrequently rendered international arbitration agreementsinvalid.516 Political declarations from developing states also reflected the continuinghostility of many developing states towards international arbitration, even well intothe twentieth century. A 1971 declaration of the Andean Commission declared:
 [No agreement concerning foreign investment shall] withdraw possible . . . controver-sies from the national jurisdiction of the recipient country.517
 511. E.g., Kassis, The Questionable Validity of Arbitration and Awards Under the Rules of the InternationalChamber of Commerce, 6 J. Int’l Arb. 79 (1989); Shalakany, Arbitration and the Third World: A Plea for Reas-sessing Bias Under the Specter of Neo-Liberalism, 41 Harv. Int’l L. J. 419 (2000); Sornarajah, The UNCITRALModel Law: A Third World Viewpoint, 6 J. Int’l Arb. 7 (1989); Sornarajah, The Climate of InternationalArbitration, 8 J. Int’l Arb. 47 (1991). See G. Born, International Commercial Arbitration 144 (2009).
 512. Naon, Arbitration in Latin America, 5 Int’l Arb. 137 (1989); S. Saleh, Commercial Arbitration in theArab Middle East 49-50 (1984); El-Ahdab, Enforcement of Arbitral Awards in the Arab Countries, 11 Arb. Int’l169 (1995); N. Blackaby, D. Lindsey & A. Spinillo, International Arbitration in Latin America 3-10 (2003).
 513. Shalakany, Arbitration and the Third World: A Plea for Reassessing Bias Under the Specter of Neo-Liberalism, 41 Harv. Int’l L.J. 419, 427 et seq. (2000) (“national judicial sovereignty is the price of capitu-lation to a historically biased dispute settlement mechanism . . . a ‘system that is weighted in favor of thecapital exporting states.’”); Sornarajah, The UNCITRAL Model Law: A Third World Viewpoint, 6 J. Int’l Arb.7 (1989) (“there is a definite ambivalence in the attitudes of developing countries towards internationalcommercial arbitration”); Afro-Asian Legal Consultative Committee, Report of the Seventeenth, Eighteenth andNineteenth Sessions held in Kuala Lumpur (1976), Baghdad (1977) and Doha (1978), at 131 (institutional arbi-tration rules do “not work out particularly favourably for the developing countries in the matter of venue,choice of arbitrators, as also fees and charges leviable by the institutions concerned”).
 514. Naon, Argentine Law and the ICC Rules: A Comment on the ECOFISA Case, 3 World Arb. & Med. Rep.100 (1992); Brazilian Arbitration Act (Law 9307 of 1996), Arts. 6-7 (arguably requiring post-dispute com-promis).
 515. C. Calvo, Derecho Internacional Teórico y Pràtico de Europa y América (1868); C. Calvo, Le droit inter-national théorique et pratique (4th ed. 1870-72). See Naon, Arbitration and Latin America: Progress and Setbacks,21 Arb. Int’l 127, 134-37 (2005).
 516. See Garcia-Amador, 2 The Changing Law of International Claims 481-482 (1984); Baker & Yoder,ICSID and the Calvo Clause: Hindrance to Foreign Direct Investment in LDCs, 5 Ohio St. J. Disp. Resol. 75, 91(1989).
 517. Decision 24 of the Andean Commission Concerning Treatment of Foreign Capital, Article 51, 10Int’l Leg. Mat. 15 (1971).
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The same principles were later reflected in various declarations associated with the“New International Economic Order.”518
 Against this background, contemporary arbitration legislation in some developingstates still does not provide effective enforcement of agreements to arbitrate futuredisputes; such provisions are sometimes either revocable at will or unenforceable inbroad categories of disputes.519 Similarly, in a number of states, international arbi-tral awards are subject to either de novo judicial review or to similarly rigorous scru-tiny on other grounds.520 Finally, some national courts have been prepared tointerfere in the international arbitral process — for example, by purporting toremove arbitrators, to resolve “preliminary” issues, to bar foreign lawyers fromappearing, or to enjoin arbitrations.521
 Nonetheless, during the last decade, a number of states that historically distrustedinternational arbitration have ratified the New York Convention and/or enacted leg-islation supportive of the arbitral process.522 This includes India, China, Saudi Ara-bia, Argentina, Algeria, Bahrain, Brazil, Tunisia, Turkey, Nigeria, Peru, (at least for atime) Russia, Ecuador, and Venezuela. Although there is often little practical experi-ence with the application of arbitration legislation in such states, these statutes havethe potential for providing a more stable, predictable framework for internationalarbitration.
 Unfortunately, even where national law is superficially supportive of the interna-tional arbitral process, many national courts have displayed a readiness to hold arbi-tration agreements or awards invalid or to interfere with the arbitral process. That isparticularly true when national courts are requested to do so by local companies, stateentities, or individuals.523 Moreover, the early years of the twenty-first century havewitnessed a potential resurgence of historic ideological opposition to at least certain
 518. Charter of Article 2(2) Economic Rights and Duties of States, U.N. Res. 3281 (XXIX), 29 U.N.GAOR Supp. (No. 31), U.N. Doc. A/9631 (1974); Permanent Sovereignty Over Natural Resources, G.A.Res. 3171 (XXVII), 28 U.N. Doc. GOAR Supp. (No. 30), U.N. Doc. A/9030 (1973).
 519. See infra pp. 159-73; Naon, Argentine Law and the ICC Rules: A Comment on the ECOFISA Case, 3World Arb. & Med. Rep. 100 (1992); Brazilian Arbitration Act, Arts. 6-7 (arguably requiring post-disputecompromise).
 520. See infra pp. 169-72; Judgment of 1 August 2002, Electrificadora del Atlantico SA ESP v. Termorio SAESP, Expte. 11001-03-25-000-2001-004601 (21041) (Consejo de Estado de Colombia) (“As a conse-quence of the evidence given, the arbitration process and the award from the 21st of December of2001 . . . between the companies Electrificadora del Atlántico S.A. E.S.P and Termorio E.S.P. isannulled.”).
 521. For a detailed account of efforts made by some states to frustrate the arbitration of internationaldisputes, see Kantor, International Project Finance and Arbitration With Public Sector Entities: When Is Arbitra-bility a Fiction?, 24 Fordham Int’l L.J. 1122, 1171-72 (2001) (“a substantial risk exists that courts in devel-oping countries will intervene to halt arbitration of disputes between investors and public authorities ofthat country, particularly in circumstances of pervasive economic and political turmoil and corruption.”).
 522. Alfaro & Guimarey, Who Should Determine Arbitrability? Arbitration in a Changing Economic and Politi-cal Environment, 12 Arb. Int’l 415, 424-26 (1996); A. Asouzu, International Commercial Arbitration and Afri-can States: Practice, Participation and Institutional Development (2001); Asouzu, The Adoption of the UNCITRALModel Law in Nigeria: Implications on the Recognition and Enforcement of Arbitral Awards, (1999) J. Bus. Law.185; Naon, Arbitration in Latin America: Overcoming Traditional Hostility (An Update), 22 U. Miami Inter-Am.L. Rev. 203, 231-34 (1991); Naon, Arbitration and Latin America: Progress and Setbacks, 21 Arb. Int’l 127,149-76 (2005).
 523. Naon, Arbitration and Latin America: Progress and Setbacks, 21 Arb. Int’l 127, 150 (2005) (“despitethe rosy landscape generally presented by the black letter law on arbitration in Latin America after itsrecent modernisation, its substance or spirit has not always been properly understood or applied. In cer-tain cases, the Latin American courts have ignored express legal provisions aimed at facilitating arbitra-tion or ensuring its efficacy, or advanced results notoriously incompatible with the policies favourable toarbitration underlying the new and updated legal arbitration framework”); Alfaro & Lorenti, The Grow-ing Opposition of Argentina to ICSID Arbitral Tribunals: A Conflict Between International and Domestic Law?, 6J. World Inv. & Trade 417 (2005).
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aspects of the international arbitral process, with developing states524 and commen-tators525 condemning the legitimacy and fairness of the process. It remains to be seenhow substantial and long-lived this trend is, although it has thus far attracted littleinterest outside a limited number of states.
 D. OVERVIEW OF AD HOC AND INSTITUTIONALARBITRATION
 International arbitrations may be either “institutional” or “ad hoc.” There are vitallyimportant differences between these two forms of arbitration.
 Institutional arbitrations are conducted pursuant to institutional arbitration rules,almost always overseen by an appointing authority with responsibility for variousissues relating to constituting the arbitral tribunal, fixing the arbitrators’ compensa-tion, and similar matters.526 In contrast, ad hoc arbitrations are conducted without thebenefit of an appointing and administrative authority or (generally) pre-existingarbitration rules, subject only to the parties’ arbitration agreement and applicablenational arbitration legislation.
 1. Institutional Arbitration
 A number of organizations, located in different countries, provide institutional arbi-tration services, often tailored to particular commercial or other needs. The best-known international commercial arbitration institutions are the InternationalChamber of Commerce (“ICC”), the American Arbitration Association (“AAA”) andits International Centre for Dispute Resolution (“ICDR”), and the London Court ofInternational Arbitration (“LCIA”). Each of these organizations is described below.
 Also active in the field are the Stockholm Chamber of Commerce Arbitration Insti-tute (“SCC”), the Singapore International Arbitration Center (“SIAC”), the JapanCommercial Arbitration Association (“JCAA”), the Hong Kong International Arbitra-tion Centre (“HKIAC”), the World Intellectual Property Organization (“WIPO”), theSwiss Chambers of Commerce, the German Institution of Arbitration (“DIS”), theInternational Arbitral Centre of the Austrian Economic Chamber (“VIAC” or“Vienna International Arbitral Centre”), the Chinese International Economic andTrade Arbitral Center (“CIETAC”), the Cairo Regional Centre for InternationalCommercial Arbitration (“CRCICA”), the Australian Centre for International Com-mercial Arbitration (“ACICA”), the Kuala Lumpur Regional Centre for Arbitration(“KLRCA”), and the Indian Council of Arbitration (“ICI”). There are also a number
 524. See ICSID, Bolivia Submits a Notice under Article 71 of the ICSID Convention (May 16, 2007) (noti-fying Republic of Bolivia’s denunciation of ICSID Convention), available at http://www.worldbank.org/icsid/highlights/05-16-07.htm; “Trade benefits at risk as Ecuador scraps US Treaty”, Reuters (May 7, 2007)(Ecuador threatens termination of BIT with United States).
 525. See Shalakany, Arbitration and the Third World: A Plea for Reassessing Bias Under the Specter of Neo-Liberalism, 41 Harv. Int’l L.J. 419, 430 (2000); Franck, The Legitimacy Crisis in Investment Treaty Arbitration:Public International Law Through Inconsistent Decisions, 73 Fordham L. Rev. 1521 (2005).
 526. See infra pp. 64-65, 66-67, 69-74.
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of less widely known regional or national arbitral institutions, often dealing withindustry-specific matters (e.g., insurance or commodities arbitrations).527
 In the field of investment arbitration, the International Centre for the Settlementof Investment Disputes (“ICSID”) was established to deal with investment disputesunder the ICSID Convention.528 It has adopted institutional arbitration rules forinvestment disputes (the ICSID Arbitration Rules).529 Similarly, in the context ofstate-to-state arbitrations, the Permanent Court of Arbitration (established pursuantto the 1899 and 1907 Hague Conventions on the Pacific Settlement of InternationalDisputes) has adopted institutional rules for the arbitration of interstate disputes,530
 as well as for the arbitration of disputes between states and non-state entities.531
 These (and other) arbitral institutions have promulgated sets of procedural rulesthat apply where parties have agreed to arbitration pursuant to such rules.532 Amongother things, institutional rules set out the basic procedural framework and timetablefor the arbitral proceedings. Institutional rules also typically authorize the arbitralinstitution to select arbitrators in particular disputes (that is, to serve as “appointingauthority”), to resolve challenges to arbitrators, to designate the place of arbitration,to fix or influence the fees payable to the arbitrators, and (sometimes) to review thearbitrator’s awards to reduce the risk of unenforceability on formal grounds. Eacharbitral institution has a staff (with the size varying significantly from one institutionto another) and a decision-making body.
 It is fundamental that arbitral institutions do not themselves arbitrate the merits ofthe parties’ dispute. This is the responsibility of the particular individuals selected asarbitrators.533 Arbitrators are virtually never employees of the arbitral institution but,instead, are private persons selected by the parties.534 If parties cannot agree uponan arbitrator, most institutional rules provide that the host institution will act as an“appointing authority,” which chooses the arbitrators in the absence of the parties’agreement.
 527. In a number of industries, specialized arbitral regimes provide well-established means of disputeresolution. Examples include maritime, commodities, construction, insurance and reinsurance, andlabor arbitration. See D. Johnson, International Commodity Arbitration (1991); F. Rose, International Commer-cial and Maritime Arbitration (1988); C. Ambrose & K. Maxwell, London Maritime Arbitration (2d ed. 2002);AAA, www.adr.org (providing descriptions and rules for construction, textile, apparel, labor, pension,consumer, and insurance arbitrations). See also Procedures for the Resolution of U.S. Insurance and Rein-surance Disputes (Reinsurance); ARIAS-UK Arbitration Rules (1997); London Maritime ArbitrationAssociation Terms (2006) (maritime); German Maritime Arbitration Association Rules (2005) (mari-time); Society of Maritime Arbitration Rules (maritime); AAA Labor Arbitration Rules (labor disputes);AAA Rules for Impartial Determination of Union Fees (organized labor fees); Rail Arbitration Rules ofthe National Grain and Feed Association (2005) (selected transport disputes); National Grain and FeedAssociation Arbitration Rules (2007) (selected commodities disputes).
 528. See supra pp. 39-40.529. The ICSID Arbitration Rules are reproduced in the Documentary Supplement and are available
 at www.worldbank.org/icsid.530. PCA Optional Rules for Arbitrating Disputes between Two States, available at http://www
 .pca-cpa.org/upload/files/2STATENG.pdf.531. PCA Optional Rules for Arbitrating Disputes between Two Parties of Which Only One Is A State,
 available at http://www.pca-cpa.org/upload/files/1STATENG.pdf.532. The incorporation of institutional arbitration rules is discussed below, see infra p. 77.533. See infra pp. 631-32.534. See G. Born, International Commercial Arbitration 149 (2009).
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2. Ad Hoc Arbitration
 Ad hoc arbitrations are not conducted under the auspices or supervision of an arbitralinstitution. Instead, parties simply agree to arbitrate, without designating any insti-tution to administer their arbitration. Ad hoc arbitration agreements will often choosean arbitrator (or arbitrators) who is (or are) to resolve the dispute without institu-tional supervision or assistance.535 The parties will sometimes also select apre-existing set of procedural rules designed to govern ad hoc arbitrations. For inter-national commercial disputes, the United Nations Commission on InternationalTrade Law (“UNCITRAL”) has published a commonly used set of such rules, theUNCITRAL Arbitration Rules.536
 Where ad hoc arbitration is chosen, parties usually will (and certainly should) des-ignate an appointing authority537 that will select the arbitrator(s) if the parties can-not agree and that will consider any subsequent challenges to members of thetribunal. If the parties fail to select an appointing authority, then the national arbi-tration statutes of many states permit national courts to appoint arbitrators (but thisis less desirable than selection of an experienced appointing authority).538
 3. Relative Advantages and Disadvantages of Institutional and Ad HocArbitration
 Both institutional and ad hoc arbitration have strengths. Institutional arbitration isconducted according to a standing set of procedural rules and supervised, to agreater or lesser extent, by a professional staff. This reduces the risks of proceduralbreakdowns, particularly at the beginning of the arbitral process, and of technicaldefects in the arbitration proceedings and arbitral award. The institution’s involve-ment can be particularly constructive on issues relating to the appointment of arbi-trators, the resolution of challenges to arbitrators, the selection of an arbitral seat,and fixing the arbitrators’ fees, where professional, specialized staff provide betterservice than ad hoc decisions by national courts with little, if any, experience or insti-tutional resources for such matters.539
 Equally important, many institutional rules contain provisions that make the arbi-tral process more reliable and expeditious. This includes provisions concerningcompetence-competence, separability, provisional measures, disclosure, arbitratorimpartiality, corrections and challenges to awards, replacement of arbitrators andtruncated tribunals, costs, and the like.540 Less directly, an arbitral institution lendsits standing to any award that is rendered, which may enhance the likelihood of vol-untary compliance and judicial enforcement.541
 535. See infra G. Born, International Commercial Arbitration 1400-1401 (2009).536. For a discussion of the UNCITRAL Rules, see infra pp. 67-69.537. See infra pp. 78-79. Most leading arbitration institutions (including the ICC, the AAA, and the
 LCIA) will act as an appointing authority, for a fee, in ad hoc arbitrations.538. See infra pp. 639-46; G. Born, International Commercial Arbitration 1417-35 (2009).539. As discussed below, national courts will generally have the power, under most developed arbitra-
 tion statutes and where the parties have not otherwise agreed, to assist the arbitral process by appointingarbitrators, considering challenges to arbitrators, and fixing compensation of arbitrators (where not oth-erwise agreed). See infra pp. 639-46, 705-08; G. Born, International Commercial Arbitration 150 (2009).
 540. See G. Born, International Commercial Arbitration 346-48, 869-70 (2009).541. Id. at 346-48, 869-70, 1382-84, 1394-98, 1408-17.
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On the other hand, ad hoc arbitration is typically more flexible, less expensive(since it avoids sometimes substantial institutional fees), and arguably more confi-dential than institutional arbitration. Moreover, the growing size and sophisticationof the international arbitration bar, and the efficacy of international legislative frame-works for commercial arbitration, have partially reduced the relative advantages ofinstitutional arbitration. Nonetheless, most experienced international practitionersfairly decisively prefer the more structured, predictable character of institutionalarbitration and the benefits of institutional rules and appointment mechanisms, atleast in the absence of unusual circumstances arguing for an ad hoc approach.
 4. UNCITRAL Arbitration Rules
 The UNCITRAL Arbitration Rules occupy an important position, both historicallyand in contemporary arbitration practice. In 1973, UNCITRAL proposed the prepa-ration of model arbitration rules.542 The objective of the UNCITRAL Rules was tocreate a unified, predictable, and stable procedural framework for international arbi-trations without stifling the informal and flexible character of such dispute resolutionmechanisms.543 The Rules aimed to be acceptable to common law, civil law, and otherlegal systems, as well as to capital-importing and capital-exporting interests.544 TheRules were promulgated by Resolution 31/98, adopted by the General Assembly ofthe United Nations on December 15, 1976,545 and were extensively revised in June2010.546
 The UNCITRAL Rules were designed for use in ad hoc international commercialarbitrations. When they were adopted in 1976, the Rules were the only set of rulesavailable specifically for that purpose. Although alternatives now exist,547 most states,which generally will have supported the Rules in the United Nations debates, andtheir state-owned entities, often find it difficult to object to their use in an arbitrationagreement or arbitral proceeding.548
 542. Report of the United Nations Commission on International Trade Law, 6th Sess., U.N. Doc. A/9017, ¶85(1973).
 543. Report of the Secretary-General on the Revised Draft Set of Arbitration Rules, UNCITRAL, 9th Session,Introduction, ¶17, UN Doc. A/CN.9/112 (1975). See also UN General Assembly Resolution, dated 15December 1976, II Y.B. Comm. Arb. xi (“the establishment of rules for ad hoc arbitration that are accept-able in countries with different legal, social and economic systems would significantly contribute to thedevelopment of harmonious international economic relations”).
 544. Report of the Secretary-General on the Preliminary Draft Set of Arbitration Rules, UNCITRAL, 8th Ses-sion, UN Doc. A/CN.9/97 (1974), (1975) VI UNCITRAL Y.B. 163, 176 (1975); D. Caron, L. Caplan & M.Pellonpää, The UNCITRAL Arbitration Rules: A Commentary 44-51, 565-79 (2006).
 545. Report of the United Nations Commission on International Trade Law, 40 U.N. GAOR Supp. (No. 17),Annex I, U.N. Doc. A/40/17 (1985), reprinted in 24 Int’l Leg. Mat. 1302 (1985) and in II Y.B. Com. Arb.161 (1977). See D. Caron, L. Caplan & M. Pellonpää, The UNCITRAL Arbitration Rules: A Commentary 2et seq. (2006).
 546. See 2010 UNCITRAL Rules; UNCITRAL Press Release, June 29, 2010, UNIS/L/139.547. The International Institute for Conflict Prevention and Resolution (formerly known as the CPR
 Institute for Dispute Resolution) has published, since 1989, a set of “Rules for Non-Administered Arbi-tration” (formerly called “Rules and Commentary for Non-Traditional Arbitration for Business Dis-putes”). The Permanent Court of Arbitration has promulgated several sets of rules, based on theUNCITRAL Rules, applicable to disputes between private and public parties, including the “PermanentCourt of Arbitration Optional Rules for Arbitrating Disputes Between Two Parties of Which Only One Isa State” and the “Permanent Court of Arbitration Optional Rules for Arbitration Between InternationalOrganizations and Private Parties.”
 548. Experience with the UNCITRAL Rules has been positive. See Permanent Court of Arbitration:Optional Rules for Arbitrating Disputes Between Two States, effective 20 October 1992, 32 Int’l Leg. Mat.572 (1993) (“Experience since 1981 suggests that the UNCITRAL Arbitration Rules provide fair and
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Like most institutional arbitration rules, the UNCITRAL Rules prescribe a basicprocedural framework for the arbitration. This includes provisions for initiating anarbitration,549 selection and challenge of arbitrators,550 conduct of the arbitral pro-ceedings,551 choice of applicable law,552 awards,553 and costs of the arbitration.554
 The Rules also contain provisions confirming the presumptive separability of thearbitration clause from the underlying contract and the tribunal’s power(competence-competence) to consider jurisdictional objections.555 Under the origi-nal UNCITRAL Rules, the Secretary General of the Permanent Court of Arbitrationserves a sui generis function, of designating a suitable appointing authority, unless theparties agree to a different appointment mechanism.556 The revised 2010 Rules pro-vide instead for the PCA to serve directly as an appointing authority (absent contrarychoice by the parties).557
 The UNCITRAL Rules have contributed significantly to the harmonization ofinternational arbitration procedures. That is reflected in part by the readiness of theAAA and the IACAC to base the ICDR Rules and IACAC Rules substantially on theUNCITRAL Rules.558 A number of arbitral institutions have either adoptedthe UNCITRAL Rules entirely or have substantially adopted those rules in fashion-ing institutional rules.559 Although designed principally for international trade dis-putes, the Rules are not limited to commercial matters and have been usedsuccessfully in both state-to-state and investor-state arbitrations. The UNCITRALRules were extensively revised (after several years of study)560 in June 2010. The prin-cipal revisions to the Rules include provisions for the parties’ choice of legal repre-sentatives,561 the PCA to act as appointing authority,562 arbitrator immunity,563
 effective procedures for peaceful resolution of disputes between States concerning the interpretation,application and performance of treaties and other agreements, although they were originally designedfor commercial arbitration”); D. Caron, L. Caplan & M. Pellonpää, The UNCITRAL Arbitration Rules:A Commentary 7 (2006) (“UNCITRAL Rules themselves are increasingly important”).
 549. 1976 UNCITRAL Rules, Arts. 3-4; 2010 UNCITRAL Rules, Arts. 3-4.550. 1976 UNCITRAL Rules, Arts. 5-13; 2010 UNCITRAL Rules, Arts. 6-15; infra pp. 631-38, 705-
 13.551. 1976 UNCITRAL Rules, Arts. 14, 15-25, 27-29; 2010 UNCITRAL Rules, Arts. 17, 20-30; infra
 pp. 725-26, 729-30.552. 1976 UNCITRAL Rules, Art. 33; 2010 UNCITRAL Rules, Art. 35; infra pp. 911-12, 930.553. 1976 UNCITRAL Rules, Arts. 31-32, 35-37; 2010 UNCITRAL Rules, Arts. 33-34, 36-39.554. 1976 UNCITRAL Rules, Arts. 38-40; 2010 UNCITRAL Rules, Arts. 40-43.555. 1976 UNCITRAL Rules, Art. 21; 2010 UNCITRAL Rules, Art. 23; infra p. 219.556. 1976 UNCITRAL Rules, Art. 7. The parties can select an arbitral institution (like the ICC, AAA,
 or LCIA) as appointing authority without adopting that institution’s rules. Alternatively, a designatedindividual or office-holder may be selected.
 557. 2010 UNCITRAL Rules, Art. 6.558. See G. Born, International Commercial Arbitration 153 (2009)559. This includes IACAC, ICDR, HKIAC, Kuala Lumpur Regional Centre for Arbitration, Cairo
 International Commercial Arbitration Center, and the Iran-U.S. Claims Tribunal.560. The UNCITRAL Working Group on International Arbitration and Conciliation began studying
 possible revisions to the UNCITRAL Rules in 2006. See Paulsson & Petrochilos, Revision of the UNCITRALArbitration Rules (2007); Report of the Working Group on Arbitration and Conciliation on the Work of its47th Session (Vienna 10-14 September 2007), U.N. Doc. A/CN.9/641 (2007).
 561. 2010 UNCITRAL Rules, Art. 5.562. 2010 UNCITRAL Rules, Art. 6.563. 2010 UNCITRAL Rules, Art. 16.
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greater procedural efficiency,564 responses to notice of arbitration,565 interim mea-sures,566 and multi-party arbitrations.567
 5. Leading International Arbitral Institutions
 If institutional arbitration is desired, the parties must choose a particular arbitralinstitution and refer to it in their arbitration clause.568 Parties ordinarily rely on oneof a few established international arbitral institutions. This avoids the confusion anduncertainty that comes from inexperienced arbitrator appointments and administra-tive efforts.
 All leading international arbitral institutions are prepared to, and routinely do,administer arbitrations seated almost anywhere in the world, and not merely in theplace where the institution itself is located.569 There is, therefore, no need to selectan arbitral institution headquartered in the parties’ desired arbitral seat (e.g., theLCIA or Vienna International Arbitral Centre can readily administer an arbitrationseated in Paris or New York, while the AAA can administer arbitrations seated inVienna or London).
 The services rendered by professional arbitration institutions come at a price,which is in addition to the fees and expenses of the arbitrators. Every arbitral insti-tution has a fee schedule that specifies what that price is. The amounts charged byinstitutions for particular matters vary significantly, as does the basis for calculatingsuch fees. For example, some institutions use hourly charges, while others chargebased upon a percentage of the amount in dispute.
 All leading arbitral institutions periodically revise their institutional arbitrationrules. Like the rules themselves, these revisions are the product of extensive consul-tations among leading practitioners, academics, business users, and arbitrators.These consultative processes are aimed at refining the institutional rules for the pur-pose of making arbitration agreements and awards more enforceable and arbitralproceedings more efficient. As with the refinement of national arbitration legislation,this is an example of the ongoing adaptation and improvement of the internationalarbitral process in response to criticisms, users’ needs, and changing conditions.
 a. International Chamber of Commerce International Courtof Arbitration
 The ICC’s International Court of Arbitration was established in Paris in 1923 (inparallel with efforts by the international business community to secure adoption ofthe Geneva Protocol and reforms of arbitration legislation in a number of developed
 564. 2010 UNCITRAL Rules, Art. 17.565. 2010 UNCITRAL Rules, Art. 4.566. 2010 UNCITRAL Rules, Art. 26.567. 2010 UNCITRAL Rules, Art. 10.568. G. Born, International Commercial Arbitration 153, 1121-24 (2009).569. See Forward, ICC Rules of Arbitration 3 (“ICC arbitrations are held in numerous countries, in
 most major languages, and with arbitrators from all over the world”); http://www.adr.org/about icdr(AAA’s agreements with arbitral institutions in 43 countries worldwide “enable arbitration cases to befiled and heard virtually anywhere in the world”).
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states).570 The ICC remains the world’s leading international commercial arbitrationinstitution and has less of a national character than any other leading arbitral insti-tution.
 The ICC’s annual caseload was well above 300 cases per year during much of the1990s, and it now exceeds 800 cases per year.571 Most of these cases are internationaldisputes, many involving very substantial sums. The ICC’s caseload includes disputesbetween parties from around the world, with parties outside Western Europe beinginvolved in more than 50 percent of all ICC cases in many recent years.572
 The ICC has promulgated a set of ICC Rules of Arbitration (which are periodicallyrevised, most recently in 1998) as well as the ICC Rules of Optional Conciliation, theICC Rules for Expertise, the ICC Dispute Board Rules, and the ICC Rules for a Pre-Arbitral Referee Procedure.573 Under the ICC Rules, the ICC (through the Interna-tional Court of Arbitration (“ICC Court”)) is extensively involved in theadministration of individual arbitrations. Among other things, the ICC Court and itsSecretariat are responsible for service of the initial Request for Arbitration;574 fixingand receiving payment of advances on costs of the arbitration by the parties;575 con-firming the parties’ nominations of arbitrators;576 appointing arbitrators if a partydefaults or if the parties are unable to agree upon a presiding arbitrator or sole arbi-trator;577 considering challenges to the arbitrators including on the basis of lack ofindependence;578 reviewing and approving so-called “Terms of Reference,” whichdefine the issues and procedures for the arbitration;579 reviewing a tribunal’s draftaward for formal and other defects;580 and fixing the arbitrators’ compensation.581
 The ICC’s International Court of Arbitration is not, in fact, a “court” and does notitself decide disputes or act as an arbitrator. Rather, the ICC Court is an administra-tive body that acts in a supervisory and appointing capacity under the ICC Rules.582
 It maintains a sizeable legal and administrative staff of some 60 persons, from morethan 20 nationalities, organized as a Secretariat.583 Specialized teams of counsel andadministrative staff are assigned to cases originating from particular geographic, lin-guistic, and/or cultural regions. As detailed above, the Secretariat is substantiallyinvolved in the day-to-day supervision of arbitrations.584
 570. See supra pp. 29-31.571. Statistics, 20(1) ICC Ct. Bull. 5 (2009); Y. Derains & E. Schwartz, A Guide to the ICC Rules of
 Arbitration 3 (2d ed. 2005).572. Statistics, 16(1) ICC Ct. Bull. 6-7 (2005). During 2004, parties to ICC arbitrations were from 116
 different countries. Id. at 6.573. See infra pp. 104-05; Documentary Supplement at pp. 203-24.574. ICC Rules, Arts. 4(5) & 5(4).575. ICC Rules, Art. 30.576. ICC Rules, Arts. 7-9.577. ICC Rules, Art. 9.578. ICC Rules, Art. 11.579. ICC Rules, Art. 18.580. ICC Rules, Art. 27.581. ICC Rules, Art. 31.582. ICC Rules, Art. 1(2). The Court acts pursuant to internal rules governing its conduct. See ICC,
 Internal Rules of the International Court of Arbitration; Y. Derains & E. Schwartz, A Guide to the ICC ArbitrationRules 1-8, 11-27 (2d ed. 2005); M. Büehler & T. Webster, Handbook of ICC Arbitration 12-16, 23-26 (2005).
 583. Statistics, 27(1) ICC Ct. Bull. 5 (2009).584. The ICC’s model arbitration clause provides:
 “All disputes arising out of or in connection with the present contract shall be finally settled underthe Rules of Arbitration of the International Chamber of Commerce by one or more arbitrators inaccordance with the said Rules.”
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ICC arbitrations can be (and are) seated almost anywhere in the world. In 2004, forexample, ICC arbitrations were conducted in 49 different countries.585 By far themost common seats for ICC arbitrations are France, Switzerland, England, otherWestern European states, and the United States, as well as Singapore and HongKong.586 The ICC recently opened a regional office in Hong Kong, responsible foradministration of ICC arbitrations seated in Asia.
 The ICC Rules are broadly similar to the UNCITRAL Rules587 (and many otherleading institutional rules) in providing a broad procedural framework for the arbi-tral proceedings. This includes provisions for filing a request for arbitration andother initial written pleadings,588 constituting an arbitral tribunal,589 conducting thearbitration,590 and making an award.591 As with most other institutional rules, only askeletal procedural framework is provided, with the parties and arbitrators beingaccorded substantial freedom to adopt procedures tailored to particular disputes.Unusually, the ICC Rules require both a “Terms of Reference” and procedural time-table to be adopted by the Tribunal at the outset of proceedings592 and that an awardbe rendered within six months (absent extensions, which are freely granted).593 Alsounusually, the ICC Rules provide for the ICC Court to review draft awards before theyare finalized and executed by the arbitrators.594
 The ICC’s administrative fees are based on the amount in dispute between the par-ties. With respect to arbitrators’ fees, the ICC Rules fix both a minimum and a maxi-mum amount that can be charged, based on the amount in dispute.595 With respectto administrative fees and charges, the ICC Rules provide for a sliding scale ofcharges that is again based upon the amount in dispute between the parties. The ICCRules require that the parties pay an advance on the costs of the arbitration calculatedby the ICC Court.596 The advance on costs is equally divided between the claimantand the respondent, although one party may pay the full amount in order to enablethe arbitration to proceed if the other party defaults.597
 The ICC’s Rules have sometimes been criticized as expensive and cumbersome,598
 although the 1998 amendments reflected a concerted effort to meet this criticism.599
 585. Statistics, 16(1) ICC Ct. Bull. 10 (2005); Statistics, 17(1) ICC Ct. Bull. 14 (2006).586. See Verbist, The Practice of the ICC International Court of Arbitration with Regard to the Fixing of the
 Place of Arbitration, 12 Arb. Int’l 347 (1996); Jarvin, The Place of Arbitration: a Review of the ICC Court’s Guid-ing Principles and Practices When Fixing the Place of Arbitration, 7 ICC Ct. Bull. 55 (1996).
 587. See supra pp. 67-69.588. ICC Rules, Arts. 4, 5.589. ICC Rules, Arts. 7-12.590. ICC Rules, Arts. 13-23.591. ICC Rules, Arts. 24-29.592. ICC Rules, Art. 18; Y. Derains & E. Schwartz, A Guide to the ICC Rules of Arbitration 246-66 (2d ed.
 2005).593. ICC Rules, Art. 24(1). This time limit is routinely extended. Y. Derains & E. Schwartz, A Guide to
 the ICC Rules of Arbitration 305 (2d ed. 2005).594. ICC Rules, Art. 27; Y. Derains & E. Schwartz, A Guide to the ICC Rules of Arbitration 312-16 (2d ed.
 2005).595. ICC Rules, Appendix III, Art. 2; Y. Derains & E. Schwartz, A Guide to the ICC Rules of Arbitration
 330 (2d ed. 2005).596. ICC Rules, Art. 30.597. ICC Rules, Art. 30(3).598. See Wetter, The Present Status of the International Court of Arbitration of the ICC: An Appraisal, 1 Am.
 Rev. Int’l Arb. 91 (1990); W. Craig, W. Park & J. Paulsson, International Chamber of Commerce Arbitration35-36 (3d ed. 2000) (attempting to counter criticisms); Buehler, Costs in ICC Arbitration: A Practitioner’sView, 3 Am. Rev. Int’l Arb. 116 (1992).
 599. See Y. Derains & E. Schwartz, A Guide to the ICC Rules of Arbitration 5 (2d ed. 2005); W. Craig, W.Park & J. Paulsson, International Chamber of Commerce Arbitration 35-36 (3d ed. 2000).
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Despite criticism of its costs and delays, the ICC clearly remains the institution ofpreference for many sophisticated commercial users.
 b. London Court of International Arbitration
 Founded in 1892, the LCIA is, by many accounts, the second most popular Euro-pean institution in the field of international commercial arbitration. The LCIA’sannual caseload, which is generally increasing, has exceeded 200 disputes in recentyears.600 The LCIA has made a determined, and somewhat successful, effort in recentyears to overcome perceptions that it is a predominantly English institution. Amongother things, it has appointed four successive non-English presidents, and its vice-presidents include a number of non-English practitioners. In recent years, fewer than20 percent of the LCIA’s cases have involved any U.K. parties.601
 The LCIA administers a set of arbitration rules, the LCIA Arbitration Rules, whichwere extensively revised in 1998. Although identifiably English in drafting style, andto a lesser extent in procedural approach, the LCIA Rules generally provide a soundbasis for international dispute resolution, particularly for parties desiring commonlaw procedures (e.g., disclosure, security for costs). Broadly speaking, LCIA arbitra-tions are administered in a less comprehensive fashion than ICC cases. Among otherthings, in contrast to the ICC Rules, the LCIA Rules contain no Terms of Referenceprocedure and do not provide for institutional review of draft awards.
 In contrast to most other institutional rules, the LCIA Rules set out the powers ofan LCIA arbitral tribunal in some detail.602 The powers to order discovery603 andsecurity for legal costs (i.e., a deposit or bank guarantee securing the estimatedamounts that an unsuccessful claimant would be liable to reimburse to a successfulrespondent for its costs of legal representation)604 are prominently included amongthe arbitrators’ powers.
 A particular procedural advantage of the LCIA Rules is their provision for expe-dited formation of the arbitral tribunal.605 Also unusually, the LCIA Rules also per-mit intervention of third parties in LCIA arbitrations (subject to prescribedconditions).606 In 2006, the LCIA announced a decision to publish (in a redactedform) decisions of the LCIA Court on challenges to arbitrators.607
 Like the ICC, the LCIA does not maintain a standing list or panel of arbitrators.The LCIA’s appointments of arbitrators have historically been drawn predominantlyfrom the English bar and retired judiciary, in large part because many LCIA caseshave involved contracts governed by English law. In cases not involving English law,the LCIA’s selections of arbitrators are more international. The LCIA fixes thearbitrators’ fees according to the time expended by the arbitrators at the hourly rates
 A recent ICC task force studied ways to reduce costs and delay in ICC arbitrations. See Techniques forControlling Time and Costs in Arbitration (ICC Publication 843 2007).
 600. See LCIA Director General’s Review (November 2009), http://www.lcia-arbitration.com.601. LCIA Director General’s Review (January 2007), http://www.lcia-arbitration.com.602. LCIA Rules, Arts. 14, 15, 19, 20, 21 & 22.603. LCIA Rules, Arts. 22.1(d) & (e).604. LCIA Rules, Art. 25(2).605. LCIA Rules, Art. 9.606. LCIA Rules, Art. 22(1)(h); infra p. 897.607. Nicholas & Partasides, LCIA Court Decisions on Challenges to Arbitrators: A Proposal to Publish, 23
 Arb. Int’l 1 (2007). See also News Archive on the LCIA webpage, http://www.lcia-arbitration.com, LCIA topublish challenge decisions (June 2006).
 72 1. Introduction to International Arbitration

Page 73
                        
                        

published by the LCIA and fixed by agreement between the arbitrators and theLCIA.608
 Most LCIA arbitrations are seated in London. In the absence of agreement by theparties to the contrary, London will be selected by the LCIA as the arbitral seat underArticle 16(1) of the LCIA Rules.609
 c. American Arbitration Association and International Centre forDispute Resolution
 The AAA was founded in 1926, following the merger of two New York arbitrationinstitutions (themselves founded in the early 1920s).610 The AAA remains based inNew York (with approximately 36 regional offices throughout the United States).611
 The AAA is the leading U.S. arbitral institution and reportedly handles one of thelargest numbers of arbitral disputes in the world.612
 The primary arbitration rules administered by the AAA are the AAA CommercialArbitration Rules.613 These rules are used in a large majority of domestic U.S. arbi-trations. Numerous other sets of AAA arbitration rules also exist, in particular forspecialized types of disputes, and can be selected in the parties’ arbitration agree-ment.614
 Non-U.S. parties have sometimes been reluctant to agree to arbitration under AAArules, fearing parochial predisposition and unfamiliarity with international practice.In recent years, the AAA has taken a number of steps aimed at overcoming this imageand enhancing its position as an international institution.
 In 1991, the AAA promulgated the AAA International Arbitration Rules, designedspecifically for international arbitrations (which have since evolved into the currentICDR Rules).615 In 1996, the AAA established an “International Centre for DisputeResolution” (“ICDR”), with exclusive responsibility for administering the AAA’sinternational arbitrations.616 The ICDR has administrative facilities in both NewYork and Dublin, Ireland, and offers a worldwide list of more than 500 potential arbi-trators and mediators.
 The ICDR International Dispute Resolution Procedures (“ICDR Rules”) providethe applicable set of AAA arbitration rules in “international” disputes (except wherethe parties have otherwise agreed).617 This alters the previous position, in which the
 608. LCIA Rules, Art. 28(1).609. LCIA Rules, Art. 16(1).610. I. MacNeil, American Arbitration Law: Reformation, Nationalization, Internationalization 84-88
 (1992).611. Deye & Britton, Arbitration by the American Arbitration Association, 70 N.D. L. Rev. 281, 281
 n.1 (1994).612. The AAA reports that it has administered some 2.5 million arbitrations since its foundation.613. See http://www.adr.org/sp.asp?id=22440.614. For example, these include specialized rules for construction, energy, health care, insurance,
 securities, labor, and intellectual property disputes. See http://www.adr.org/sp.asp?id=28780.615. The AAA’s International Rules were preceded by a set of “Supplementary Procedures for Inter-
 national Commercial Arbitration,” adopted in 1982. The AAA Supplementary Procedures continue to beused in international cases in which the parties have selected rules other than the AAA International Arbi-tration Rules. The Supplementary Procedures (as amended in 1999) provide: “Recognizing that inter-national arbitration cases often present unique procedural problems, the AAA has created the followingsupplementary procedures to facilitate such cases when rules other than the International ArbitrationRules govern the proceedings. Unless the parties advise otherwise by the due date for the return of thefirst list, the AAA will assume that they are desired.”
 616. See Introduction, ICDR International Dispute Resolution Procedures; see also http://www.adr.org/about_icdr.
 617. ICDR Rules, Art. 1(1).
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primarily domestic AAA Commercial Arbitration Rules provided the fall-back ruleswhen parties to international agreements had agreed to AAA arbitration without des-ignating a particular set of rules.
 The AAA/ICDR’s international rules are based principally on the UNCITRALRules and were intended to permit a maximum of flexibility and a minimum ofadministrative supervision. They are periodically revised, most recently in June2009.618
 Under all versions of AAA rules, the AAA/ICDR administrative staff plays a less sig-nificant supervisory role than does the ICC Secretariat. Among other things, theAAA/ICDR does not receive or serve initial notices or requests for arbitration; doesnot require or review a Terms of Reference; and plays a less significant role in settingthe arbitrators’ fees.619 The AAA’s administrative charges are based on the amountin dispute. With respect to the arbitrators’ fees, arbitrators fix their own rates, whichare published on their resumes for parties to consider when receiving a list of poten-tial arbitrators. Compensation under the AAA/ICDR international rules is ultimatelybased on the arbitrators’ “amount of service,” taking into account their stated ratesand the “size and complexity of the case.”620
 The ICDR/AAA’s international rules allow the parties to agree on any procedurefor appointing arbitrators.621 In practice, most AAA appointments are based on a listprocedure, whereby names drawn from the AAA’s rosters are presented to the partiesfor expressions of preference.622 Although the AAA’s lists have historically beendominated by U.S. practitioners, the ICDR increasingly seeks to appoint arbitratorswith international experience in appropriate international cases.623 Nonetheless,some users have found the AAA/ICDR appointment procedures and selectionspatchy, with less involvement of experienced international practitioners than otherleading institutions.
 The AAA’s caseload has increased significantly over recent decades. In 1997, itreported a total caseload of 11,130 cases (under its Commercial Arbitration Rules),rising to 12,068 cases (under its Commercial Arbitration Rules) in 2006. Similargrowth is reported in international cases. The AAA also reports increases in its inter-national caseload from 453 cases filed in 1999 to more than 800 new internationalfilings in 2009.624 On any measure, these statistics place the AAA among the world’smost active international arbitral institutions.
 618. See http://www.adr.org/sp.asp?id=28144. The 2006 revisions added Article 37 to the ICDR Rules,which entitles parties to appoint an “emergency arbitrator” to hear requests for emergency relief prior tothe formation of the entire arbitral tribunal. See infra p. 826.
 619. Unusually, the AAA Rules also provide for a waiver of punitive damage claims (unless otherwiseagreed). ICDR Rules, Art. 28(5).
 620. ICDR Rules, Art. 32. Article 32 provides that “[t]he administrator shall arrange an appropriatedaily or hourly rate, based on such considerations, with the parties and with each of the arbitrators as soonas practicable after the commencement of the arbitration,” and “[i]f the parties fail to agree on the termsof compensation, the administrator shall establish an appropriate rate and communicate it in writing tothe parties.”
 621. ICDR Rules, Art. 6(1).622. See ICDR Rules, Art. 6; Introduction, ICDR International Dispute Resolution Procedures
 (describing the options available to parties for appointment of arbitrators, including the use of an AAA/ICDR list). See also AAA Commercial Arbitration Rules, R-11 (providing, where the AAA’s CommercialArbitration Rules apply, specific procedures for appointments from the AAA’s National Roster).
 623. The ICDR maintains its own International Panel of Arbitrators.624. AAA 2009 President’s Letter and Financial Statements (Annual Report), at 6 (2010); AAA 2000
 President’s Letter and Financial Statements (Annual Report), at 8 (2001).
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E. ELEMENTS OF ARBITRATION AGREEMENTS
 As already discussed, international commercial arbitration is almost always consen-sual:625 Arbitration generally occurs only pursuant to an arbitration agreementbetween the parties. There is a small, but important, category of cases in which inter-national investment arbitrations may result without a consensual agreement, by vir-tue of provisions in international investment protection or other conventions orlegislation.626 This category of arbitrations (without “privity”) is unusual, however,and underscores the essential requirement that international arbitration is consen-sual in character.
 It is, of course, possible for parties to agree to submit an existing dispute to arbi-tration, pursuant to a “submission agreement” or “compromis.” Typically, however,disputes are arbitrated as a consequence of pre-existing arbitration clauses in the par-ties’ underlying commercial contract. In the state-to-state context, agreements toarbitrate are encountered in bilateral and multilateral treaties,627 as well as in submis-sion agreements providing for the arbitration of disputes that have already arisen.628
 Both private and state parties are largely free to draft their arbitration agreementsin whatever terms they wish, and in practice this freedom is liberally exercised. Likeother contractual clauses, the terms of arbitration agreements are largely a productof the parties’ interests, negotiations, and drafting skills.629
 International arbitration agreements ordinarily — and advisedly — address anumber of critical issues. These are: (a) the agreement to arbitrate; (b) the scope ofthe disputes submitted to arbitration; (c) the use of an arbitral institution and itsrules; (d) the seat of the arbitration; (e) the method of appointment, number, andqualifications of the arbitrators; (f) the language of the arbitration; and (g) a choice-of-law clause. In particular cases, other provisions may be either vital to an effectiveinternational arbitration agreement or advantageous to one or both parties.630
 1. The Agreement to Arbitrate
 It is tautological — but not always the case in practice — that any arbitration clausemust set forth the parties’ agreement to arbitrate.631 As a drafting matter, this meansthat arbitration agreements should (and usually do) expressly refer to
 625. See supra pp. 32-33, 44-45; United Steelworkers of Am. v. Warrior and Gulf Nav. Co., 363 U.S.574, 582 (U.S. S. Ct. 1960) (“arbitration is a matter of contract and a party cannot be required to submitto arbitration any dispute which he has not agreed to so submit”).
 626. See infra pp. 457-62.627. For examples, see the bilateral and multilateral treaties discussed above, supra pp. 39-40.628. For examples of submission agreements, see the Alabama Arbitration and the Abyei Arbitration,
 infra pp. 92-93.629. There is a substantial body of commentary on drafting arbitration agreements, particularly in
 the commercial context. See Bernardini, The Arbitration Clause of an International Commercial Contract, 9 J.Int’l Arb. 45 (2002); Bishop, A Practical Guide for Drafting International Arbitration Clauses (2004); Bond,How to Draft an Arbitration Clause Revisited, 1 ICC Ct. Bull. 14 (1990); G. Born, International Arbitration andForum Selection Agreements: Drafting and Enforcing 39 (3d ed. 2010); P. Friedland, Arbitration Clauses of Inter-national Contracts (2000); J. Paulsson et al., The Freshfields Guide to Arbitration and ADR (2d ed. 1999);Townsend, Drafting Arbitration Clauses, 58 Disp. Res. J. 1 (2003).
 630. See infra p. 80.631. The definition of an “arbitration” agreement is discussed below. See infra pp. 104-18.
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“arbitration” — and not to expert determination, accounting, conciliation, media-tion, settlement, “ADR,” or some other form of non-judicial resolution.632 As dis-cussed in greater detail below, these other forms of alternative dispute resolution arenot categorized as “arbitration” under many international treaties and national arbi-tration statutes, and will often not qualify for the “pro-enforcement” safeguards pro-vided by these instruments.633 Accordingly, a fundamental element of anyinternational arbitration agreement is the parties’ undertaking that “all disputesshall be finally resolved by arbitration. . . .”
 Similarly, most international arbitration agreements provide (and should provide)that disputes should be referred to arbitration for a “binding” or “final” disposition(and not to an advisory recommendation).634 An arbitration clause also should nottreat arbitration as a possible future option, applicable if the parties so agree after adispute arises. Thus, arbitration clauses should (and usually do) provide that “all dis-putes shall be finally resolved by arbitration. . . .”
 2. Scope of Arbitration Agreement
 Critical to any arbitration clause is its “scope” — that is, the categories of disputes orclaims that will be subject to arbitration. For example, an agreement to arbitrate mayprovide that all disputes between the parties, bearing any conceivable connection totheir contractual relations, are subject to arbitration. Alternatively, the parties mayagree that only contract claims that clearly arise under the express terms of the par-ties’ agreement (or particular provisions of that agreement) are to be arbitrated orthat particular types of claims are to be excluded from an otherwise broad arbitrationagreement.
 There are a handful of formulae that are frequently used to define the scope ofarbitration clauses.635 These formulae include “any” or “all” disputes: (i) “arisingunder this Agreement”; (ii) “arising out of this Agreement”; (iii) “in connection withthis Agreement”; and (iv) “relating to this Agreement.” Alternative formulations arealso used, including: (v) “all disputes relating to this Agreement, including any ques-tion regarding its existence, validity, breach or termination”; or (vi) “all disputes relat-ing to this Agreement or the subject matter hereof.”636
 As a general rule, parties draft international arbitration clauses broadly, to coverall disputes having any connection with the parties’ dealings. Doing so avoids theexpense arising from parallel proceedings (where certain contractual disputes arearbitrated and other contractual, or non-contractual, disputes are litigated).637 It alsoavoids the uncertainties resulting from potentially inconsistent judgments and juris-dictional disputes over the scope of the various proceedings.
 Even where the parties have agreed in principle to a broad arbitration clause, theremay be claims or disputes that one party does not want submitted to arbitration. Thiscan include matters such as intellectual property rights or payment obligations,
 632. See infra pp. 113-15.633. See infra pp. 104-18.634. See infra pp. 113-14.635. G. Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing 39 (3d ed.
 2010).636. The interpretation of these formulae is discussed below. See infra pp. 463-80.637. See infra pp. 267-80, 474.
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which are sometimes excluded or carved out of the scope of the arbitration clause.638
 Although these types of exclusions can serve legitimate objectives, most parties con-clude that it is better to avoid efforts to exclude particular types of disputes from arbi-tration, except in unusual circumstances. Such exclusions often lead (undesirably) toparallel proceedings in both the arbitral forum and national courts, and to jurisdic-tional disputes over the application of a clause to particular claims.639
 3. Institutional Arbitration
 As discussed above, institutional arbitration is conducted pursuant to proceduralrules promulgated by a particular arbitration institution, which generally also“administers” the arbitration.640 If institutional arbitration is desired, the parties’arbitration agreement must select and refer to an arbitral institution and its rules. Ingeneral, every arbitral institution provides its own model arbitration clause; partieswishing to invoke the institution’s rules should ordinarily use this clause as the basisfor their agreement, departing from it only with care and for considered reasons.641
 In cases where the parties do not wish to agree to institutional arbitration, they willsometimes select a pre-existing set of procedural rules designed for ad hoc arbitra-tions (such as the UNCITRAL Rules).642 Arbitration clauses frequently accomplishthis result by references such as “all disputes shall be settled by arbitration in accor-dance with the UNCITRAL Arbitration Rules. . . .”
 4. Specifying the Seat or Place of the Arbitration
 Another vital element of any international arbitration agreement is designation ofthe “seat” (or “place”) of the arbitration.643 This is the state where the arbitration hasits legal or juridical seat and where the arbitral award will formally be made.644 It isalso the place where many or all of the hearings in the arbitration will be conducted,although the tribunal may generally hold hearings elsewhere for reasons of conve-nience.645 The text of contractual provisions selecting the arbitral seat is not com-plex, usually providing only “The seat of the arbitration shall be. . . .”
 As discussed below, there are a number of legal and practical consequences that fol-low from selection of an arbitral seat, making this one of the most important aspectsof any international arbitration agreement.646 These consequences include influenc-ing the choice-of-law governing the arbitration agreement, the selection of the pro-cedural law of the arbitration and the national courts responsible for applying thatlaw, the selection of the national courts responsible for issues relating to constitution
 638. For examples of exclusions for particular types of issues, see G. Born, International Arbitration andForum Selection Agreements: Drafting and Enforcing 42–44 (3d ed. 2010).
 639. See infra pp. 463-80.640. See supra pp. 64-67.641. These model clauses are reproduced at G. Born, International Arbitration and Forum Selection Agree-
 ments: Drafting and Enforcing Appendix C (3d ed. 2010).642. See G. Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing 60-61,
 63-64 (3d ed. 2010); supra pp. 67-69.643. See infra pp. 535-61 for a discussion of the concept of the arbitral seat. See also G. Born, Interna-
 tional Commercial Arbitration 1246-1310 (2009).644. See infra pp. 535-36, 557-59.645. See infra pp. 559-60.646. See infra pp. 557-60.
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of the tribunal, and the selection of the national courts responsible for (and arbitra-tion law applicable to) annulment of arbitral awards.647 All of these issues are of sub-stantial importance to the arbitral process (which contrasts with domestic arbitrationin many countries, where the selection of an arbitral situs is much less important).
 5. Number, Method of Selection, and Qualifications of Arbitrators
 It is also common for international arbitration agreements to address the number,means of appointment, and qualifications of the arbitrators. As discussed below,selection of the arbitrators is one of the most critical issues in any arbitration.648
 Addressing this issue in the arbitration agreement is a vitally important precaution.Arbitration clauses often specify the number of persons who will comprise an arbi-
 tral tribunal in the event of future disputes. If the parties do not agree upon the num-ber of arbitrators, leading institutional arbitration rules generally grant theinstitution power to do so; otherwise, national courts will have the power to decide,pursuant to default rules in national arbitration legislation.649 Nonetheless, relyingon a judicial or institutional decision regarding the number of arbitrators can resultin delays or jurisdictional disputes. As a consequence, parties often specify the num-ber of arbitrators in their arbitration clause.
 The text of provisions designating the number of arbitrators is not complex. Forexample, a typical clause would provide: “Any dispute shall be finally resolved underthe [ — Rules] by [three arbitrators][one arbitrator] appointed in accordance with thesaid Rules.” An alternative provides “the number of arbitrators shall be[three][one].”650
 It is also essential for an arbitration agreement to include some method for select-ing the arbitrator(s) if the parties cannot agree upon their identities. The most com-mon such mechanism is designation of an “appointing authority,” which will select asole arbitrator or presiding arbitrator in the event that the parties (or party-nominated arbitrators) cannot do so, or if a party fails to select a party-nominatedarbitrator.651 All leading institutional arbitration rules provide for such a role by thesponsoring institution when the parties agree to arbitrate under an institution’srules,652 and no special wording (aside from adopting the institution’s rules) is nec-essary to select the institution as appointing authority.
 Finally, international arbitration agreements can either directly specify or indi-rectly influence the qualifications and characteristics of the arbitrators.653 Forexample, most leading institutional arbitration rules provide that a presiding or solearbitrator shall not have the same nationality as that of any of the parties (unless oth-erwise agreed).654 An arbitration agreement can also require (or prohibit) the
 647. See infra pp. 557-60 for a discussion of these legal consequences. See also G. Born, InternationalCommercial Arbitration 1287-1304, 1680-86 (2009).
 648. See infra p. 631; G. Born, International Arbitration and Forum Selection Agreements: Drafting andEnforcing 70 (3d ed. 2010).
 649. See infra pp. 623-24.650. G. Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing 74 (3d ed.
 2010).651. See infra pp. 631-36.652. See infra pp. 631-37; ICC Rules, Arts. 7-10; ICDR Rules, Art. 6; 2010 UNCITRAL Rules, Art. 6;
 1976 UNCITRAL Rules, Art. 6. An institution will also appoint an arbitrator on behalf of a party that failsto exercise its right under the parties’ arbitration agreement to do so. ICC Rules, Arts. 8(3)-8(4); LCIARules, Art. 5(4); ICDR Rules, Art. 6(3).
 653. See infra pp. 646-53.654. ICC Rules, Art. 9(5); LCIA Rules, Art. 6(1). Compare AAA Rules, Art. 6(4)).
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appointment of persons with legal qualifications or can require particular credentialsor expertise (such as accounting degrees or engineering experience).655
 6. Language of the Arbitration
 Arbitration clauses in international agreements also frequently specify the language(or languages) of the arbitral proceedings and award.656 Although sometimes over-looked, this is a point of vital importance, which can have a profound practical effecton the selection of the arbitrators and the character of the arbitral proceedings.
 Absent the parties’ agreement, institutional rules usually expressly authorize thearbitral tribunal to select a language (or languages) of the arbitration.657 This willoften be the language of the underlying contract or arbitration agreement. Even ifinstitutional rules do not address the issue, national law will ordinarily give the tri-bunal authority to select a language for the arbitration.658 Nonetheless, there is sel-dom any reason to leave this issue to chance, particularly given the simplicity of aprovision to the effect that “the language of the arbitration shall be [English].”
 7. Choice-of-Law Clauses
 International arbitration can give rise to tortuous choice-of-law questions. As a con-sequence, many arbitration agreements are accompanied by a choice-of-law clause,specifying the substantive law applicable to the parties’ underlying contract andrelated disputes.659
 In addition to the substantive law governing the parties’ underlying contract, otherquestions of applicable law frequently arise in connection with international arbitra-tions. Thus, as discussed in detail below, a different law may apply to the arbitrationagreement (as distinguished from the parties’ underlying contract); that is becausean arbitration clause will be deemed a “separable” or “autonomous” contract in mostlegal systems, that may not be subject to the same substantive law as the underlyingcontract.660 It is possible, and occasionally advisable, to adopt a choice-of-law clausethat specifically addresses the law applicable to the arbitration agreement, as distinctfrom the parties’ underlying contract.
 It is also possible for a different law to apply to the procedural conduct of the arbi-tration itself, separate from that governing the arbitration agreement or underlying
 655. G. Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing 75 (3d ed.2010). Such provisions are often sui generis, providing “each arbitrator shall be a Certified Public Accoun-tant” or “the arbitrators shall be practicing lawyers.” International arbitration clauses may also requireparticular language abilities, such as “each arbitrator shall be fluent in Spanish.”
 656. Id. at 73-74.657. 1976 UNCITRAL Rules, Art. 17; 2010 UNCITRAL Rules, Art. 19; ICC Rules, Art. 15(3); ICDR
 Rules, Art. 14.658. See infra p. 755.659. For a discussion of the drafting of such choice-of-law clauses, see G. Born, International Arbitration
 and Forum Selection Agreements: Drafting and Enforcing 79-80 (3d ed. 2010).660. See infra pp. 173-201.
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contract.661 In most cases, the procedural law of the arbitration will be that of the arbi-tral seat, although there are rare exceptions.662
 8. Other Provisions of International Arbitration Agreements
 Many international arbitration agreements also contain other provisions, in additionto the essential elements discussed above. The existence and nature of these provi-sions varies from case to case, depending on the parties’ negotiations, drafting, andinterests. The most common additional elements include: (a) costs of legal represen-tation; (b) interest and currency of an award; (c) disclosure or discovery powers of tri-bunal; (d) fast-track or other procedural rules, including so-called escalation clauses;(e) state/sovereign immunity waivers; and (f) confidentiality.663
 F. OVERVIEW OF CHOICE OF LAW IN INTERNATIONALCOMMERCIAL ARBITRATION
 Parties frequently agree to arbitration to avoid the jurisdictional and choice-of-lawuncertainties that arise when international disputes are litigated in national courts.Unfortunately, international commercial arbitration can produce its own set of com-plex, often unpredictable choice-of-law issues. (Choice-of-law uncertainties tend tobe less significant in interstate and investment arbitrations, where international lawat least nominally provides a single, uniform substantive legal regime governing theparties’ dispute.)
 Choice-of-law issues play an important role in international commercial arbitra-tion. It is necessary to distinguish between four separate choice-of-law issues that canarise in connection with an international arbitration: (a) the substantive law govern-ing the merits of the parties’ underlying contract and other claims; (b) the substan-tive law governing the parties’ arbitration agreement; (c) the law applicable to thearbitral proceedings (also called the “procedural law of the arbitration,” the “curiallaw,” or the “lex arbitri”); and (d) the conflict of laws rules applicable to select each ofthe foregoing laws.664 Although not common, it is possible for each of these fourissues to be governed by a different national (or other) law.
 Each of the foregoing choice-of-law issues can have a vital influence on interna-tional arbitral proceedings. Different national laws provide different — sometimesdramatically different — rules applicable at different stages of the arbitral process.
 661. See infra pp. 567-77; G. Born, International Commercial Arbitration 1310 et seq. (2009).662. See infra pp. 574-76. Parties sometimes include choice-of-law provisions that designate the pro-
 cedural law applicable to arbitral proceedings. Significant complexities can arise from such provisions,and great care must be taken in utilizing them. See infra pp. 575-76; G. Born, International Arbitration andForum Selection Agreements: Drafting and Enforcing 64-66 (3d ed. 2010).
 663. G. Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing 82-110 (3ded. 2010).
 664. For a more detailed discussion, see G. Born, International Commercial Arbitration 409-561, 1310-47, 2105-2248 (2009). Additional sub-categories arise, for example, with regard to aspects of the law gov-erning the arbitration agreement (e.g., the law governing issues of formal validity, substantive validity,capacity, interpretation) or the arbitral proceedings (e.g., the law governing the arbitrator’s contract, theavailability of provisional relief, privileges). See infra pp. 234-60, 417, 446-48, 524-25, 819, 831-32.
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Understanding which national rules will potentially be applicable can therefore becritical.
 1. Law Applicable to the Substance of the Parties’ Dispute
 The parties’ underlying dispute will ordinarily665 be resolved under the rules of sub-stantive law of a particular national legal system. In the first instance, it will usually bethe arbitrators who determine the substantive law applicable to the parties’ dispute.As discussed in detail below, international arbitral awards typically give effect to theparties’ agreements concerning applicable substantive law (“choice-of-lawclauses”).666 The principal exception is where mandatory national laws or public poli-cies purport to override private contractual arrangements.
 Where the parties have not agreed upon the substantive law governing their dis-pute, the arbitral tribunal must select such a law. In so doing, the tribunal will some-times (but not always) refer to some set of national or international conflict-of-lawsrules. These varying approaches to the choice of substantive law in international arbi-tration are summarized here and examined in detail below.667
 Although the historical practice was to apply the national conflict-of-laws rules ofthe arbitral seat, more recent practice is diverse. Some tribunals and commentatorsadhere to the traditional approach, while others look to the conflicts rules of all stateshaving a connection with the dispute; additionally, some authorities adopt eitherinternational conflict-of-laws rules or validation principles.668
 2. Law Applicable to the Arbitration Agreement
 As discussed elsewhere, arbitration agreements are universally regarded as presump-tively “separable” from the underlying contract in which they appear.669 One conse-quence of this is that the parties’ arbitration agreement may be governed by adifferent national law than that applicable to the underlying contract. This can occureither by the parties’ express choice of law or by the application of conflict-of-lawsrules (which may select different substantive laws for the parties’ arbitration agree-ment and their underlying contract).
 As described below, four alternatives for the law governing an arbitration agree-ment are of particular importance: (a) the law chosen by the parties to govern thearbitration agreement itself; (b) the law of the arbitral seat; (c) the law governing theparties’ underlying contract; and (d) international principles, either applied as a sub-stantive body of contract law (as in France) or as rules of non-discrimination (as inmost U.S. authority).670
 665. Parties sometimes agree to permit arbitrators to resolve their dispute without reference to law,that is, ex aequo et bono or as amiable compositeur, see infra pp. 962-63, or by reference to a non-national legalsystem, see infra pp. 959-61. See also G. Born, International Commercial Arbitration 2227-47 (2009).
 666. See infra pp. 924-46; UNCITRAL Model Law, Art. 28(1); 1976 UNCITRAL Rules, Art. 33(1);2010 UNCITRAL Rules, Art. 35(1).
 667. See infra pp. 902-24.668. See infra pp. 912-18. There is also authority supporting an arbitral tribunal’s “direct” application
 of substantive rules of law, purportedly without prior recourse to any set of conflict of laws rules. See infrap. 918.
 669. See infra pp. 173-201.670. See infra pp. 234-60 for a discussion of the choice of law applicable to the arbitration agreement.
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3. Procedural Law Applicable to the Arbitral Proceedings
 The arbitral proceedings themselves are also subject to legal rules, governing both“internal” procedural matters and “external” relations between the arbitration andnational courts. In most instances, the law governing the arbitral proceeding is thearbitration statute of the arbitral seat (i.e., the location selected by the parties as thejuridical place of arbitration).671
 Among other things, the law of the arbitral seat typically deals with such issues asthe appointment and qualifications of arbitrators, the qualifications and professionalresponsibilities of parties’ legal representatives, the extent of judicial intervention inthe arbitral process, the availability of provisional relief, the procedural conduct ofthe arbitration, the form of any award, and the standards for annulment of any award.Different national laws take significantly different approaches to these various issues.In some countries, national law imposes significant limits or requirements on theconduct of the arbitration,672 and local courts have broad powers to supervise arbi-tral proceedings.673 Elsewhere, and in most developed jurisdictions, local law affordsinternational arbitrators virtually unfettered freedom to conduct the arbitralprocess — subject only to basic requirements of procedural regularity (“due process”or “natural justice”).674
 In some jurisdictions, parties are free to select the law governing the arbitral pro-ceedings (variously referred to as the procedural law of the arbitration, the curial law,the lex arbitri, or the loi de l’arbitrage).675 This includes, in many cases, the freedom toagree to the application of a different procedural law than that of the arbitral seat.This seldom occurs in practice, and the effects of such an agreement are uncertain.676
 4. Choice-of-Law Rules Applicable in International Arbitration
 Selecting each of the bodies of law identified in the foregoing three sections — thelaws applicable to the merits of the underlying contract or dispute, to the arbitrationagreement, and to the arbitral proceedings — ordinarily requires application ofconflict-of-laws rules. In order to select the substantive law governing the parties’ dis-pute, for example, the arbitral tribunal must ordinarily apply a conflict-of-laws sys-tem. And, just as different states have different rules of substantive law, they also havedifferent conflict-of-laws rules. An international arbitral tribunal must thereforedecide at the outset what set of conflicts rules to apply.
 The actual practice of arbitral tribunals in selecting the law applicable to each ofthe foregoing issues varies significantly. Approaches include application of (a) thearbitral seat’s conflict-of-laws rules; (b) “international” conflict-of-laws rules, either
 671. See infra pp. 556-57, 562, 574; G. Born, International Commercial Arbitration 1326-27 (2009). Par-ties sometimes agree that hearings may be conducted somewhere other than the arbitral seat, for conve-nience, but this in principle is virtually never held to change the procedural law governing thearbitration. See infra pp. 560-75.
 672. For example, foreign lawyers may not be permitted to appear in arbitrations conducted onnational territory, see infra pp. 972-77, arbitrators may be prohibited from ordering discovery, adminis-tering oaths, or granting provisional relief, see infra pp. 771-74, 816-18, or detailed procedural require-ments or time schedules may be mandatorily applicable, see infra p. 729.
 673. See infra p. 729; G. Born, International Commercial Arbitration 1287-95 (2009).674. The United States, England, Switzerland, France, and Singapore generally fall within this latter
 category.675. See infra pp. 570-74 for a discussion of the choice of law applicable to the arbitral proceedings.676. See infra pp. 574-75.
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as a comprehensive choice-of-law system or as international principles of non-discrimination; (c) successive application of the conflict-of-laws rules of all interestedstates; and (d) “direct” application of substantive law (without any express conflictsanalysis).677
 The current state of conflict-of-laws analysis in international arbitration has notkept pace with the parties’ aim of avoiding the peculiar jurisdictional, choice-of-law,and enforcement difficulties that attend the litigation of international disputes innational courts. There is often uncertainty, and wasted time and expense, as a con-sequence of contemporary conflict-of-laws analysis. Nonetheless, as discussed ingreater detail below, recent national court decisions and arbitral awards suggest theway towards development of international principles of validation and non-discrimination that hold promise of realizing more fully the aspirations of the inter-national arbitral process.678
 G. OVERVIEW OF SOURCES OF INFORMATION ABOUTINTERNATIONAL ARBITRATION
 One of the perceived benefits of international arbitration is its confidentiality or, atleast, privacy.679 Most international arbitral awards, and the submissions, hearings,and deliberations in almost all international arbitrations, remain confidential.Although it has benefits, the confidentiality or privacy of the arbitral process is at thesame time an obstacle to practitioners, decision makers, and academics, all of whomfrequently desire precedent, authority, or information about the arbitral process.
 There are a wide variety of sources of information about international commercialarbitration that are useful for both practitioners and academics.680 The number anddetail of these sources has increased materially in recent years, and new projects areunderway that would further expand the corpus of available information concerningthe international arbitral process.
 1. ICCA Yearbook of Commercial Arbitration and ICC Handbooks
 The Yearbook of Commercial Arbitration is published annually by the InternationalCouncil for Commercial Arbitration. The Yearbooks contain excerpts of arbitrationawards (usually redacted), national arbitration legislation, judicial decisions, andother materials relevant to international arbitration. The Yearbook is supplementedby handbooks on national arbitration legislation, containing international arbitra-tion statutes from jurisdictions around the world.
 677. See infra pp. 911-18; G. Born, International Commercial Arbitration 409-561, 1310-47 (2009).678. See infra pp. 918-19.679. See infra pp. 808-10; G. Born, International Commercial Arbitration 2250-53 (2009).680. There is extensive commentary on international arbitration. For bibliographies, see, e.g.,
 S. Strong, Research and Practice in International Commercial Arbitration: Sources and Strategies (2009); Hira-moto, A Path to Resources on International Commercial Arbitration 1980-1986, 4 Int’l Tax & Bus. Law. 297(1986); Pechota, Commercial Arbitration: An International Bibliography (1992).
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2. Mealey’s International Arbitration Report
 Since 1986, Mealey Publications has published a monthly summary of recent judicialdecisions concerning international arbitration and arbitral awards. The InternationalArbitration Report is a source of timely information (with a recently introduced e-mailservice) and provides full-text copies of significant awards and decisions.
 3. Journal du Droit International (Clunet)
 Published in French, the Journal du Droit International reprints excerpts and summa-ries of arbitral awards and French judicial decisions concerning international arbitra-tion and other private international law subjects. The Journal is a significant source ofextracts of otherwise unavailable arbitral awards, often with comments by leadingFrench practitioners or academics.
 4. Revue Arbitrage
 Published four times a year, in French, the Revue Arbitrage contains articles relatingto international and domestic arbitration as well as commentary on French judicialdecisions and arbitral awards. The Revue was founded in 1955 and was for manyyears directed by the late Professor Phillip Fouchard and Mr. Charles Jarrosson.
 5. Arbitration International
 Arbitration International is a quarterly journal, published since 1985 by the LCIA. Itprovides commentary on international commercial arbitration, with a particularfocus on Europe and England.
 6. ASA Bulletin
 The Bulletin of the Swiss Arbitration Association (“ASA”) is published quarterly. Itcontains excerpts of Swiss (and other) judicial decisions dealing with internationalarbitration, arbitral awards, and commentary on recent developments.
 7. Collections of ICC Awards
 Four collections of ICC awards rendered between 1974 and 2000 have recently beenpublished. The collections cover awards made between 1974-1985, 1986-1990, 1991-1995, and 1996-2000.681 In addition, the ICC has published a collection of proce-dural decisions in ICC arbitrations between 1993 and 1996.682
 681. S. Jarvin & Y. Derains eds., Collection of ICC Arbitral Awards 1974-1985 (1990); S. Jarvin, Y. Derains& J. Arnaldez eds., Collection of ICC Arbitral Awards 1986-1990 (1994); J. Arnaldez, Y. Derains & D. Haschereds., Collection of ICC Arbitral Awards 1990-1995 (1997); J. Arnaldez, Y. Derains & D. Hascher eds., Collec-tion of ICC Arbitral Awards 1996-2000 (2003).
 682. D. Hascher ed., Collection of Procedural Decisions in ICC Arbitration 1993-1996 (1997).
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8. Gaillard & Savage (eds.), Fouchard Gaillard Goldman on InternationalCommercial Arbitration
 The leading French commentary on international commercial arbitration, publishedin 1999 in English, is authored by a distinguished French professor and practitioner,together with a very able colleague. In addition to providing encyclopedic discus-sions of French international arbitration law and practice, the work also offersinsightful comment on more general developments.
 9. A. Redfern & M. Hunter, Law and Practice of International CommercialArbitration
 The leading English commentary on international commercial arbitration, Law andPractice of International Commercial Arbitration, is in its fifth edition. Authored by tworespected English practitioners, now assisted by able co-authors, the book is requiredreading for any lawyer involved in international arbitration.
 10. A. van den Berg, The New York Arbitration Convention of 1958
 Albert van den Berg’s The New York Arbitration Convention of 1958 is the leading workon the New York Convention. The author is a distinguished Dutch academic andpractitioner, and his work assembles in a single source detailed commentary andmaterials relating to the New York Convention. Although the book’s effort to anno-tate the Convention’s various articles with judicial decisions is now dated (from1981), it remains required reading on the subject.
 11. H. Holtzmann & J. Neuhaus, Guide to the UNCITRAL Model Law onInternational Commercial Arbitration
 Howard Holtzmann and Joseph Neuhaus have contributed a painstaking study of theUNCITRAL Model Law and its history. Particularly as the Model Law gains in adher-ents, the Guide will become a standard reference source for practitioners and courts.
 12. UNCITRAL Databases
 UNCITRAL maintains searchable, online databases of publicly available court deci-sions regarding the UNCITRAL Model Law.683
 683. Case Law on UNCITRAL Texts: UNCITRAL Model Law on International Commercial Arbitra-tion, available at www.uncitral.org/english/clout/MAL-thesaurus/cloutSearch-etm.
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13. Kluwer Arbitration
 Released by Kluwer Law International, the KluwerArbitration on line service con-tains an extensive, computer-searchable library of arbitral awards, judicial decisions,and commentary.
 14. OGEMID
 An Internet-based discussion forum founded by the late Professor Thomas Wälde,the “Oil-Gas-Energy-Mining-Infrastructure Dispute Management” is an innovativesource of recent developments, with on line comments, regarding international arbi-tration.684
 15. ALI Restatement of International Commercial Arbitration Law
 The American Law Institute has recently announced a decision to produce a Restate-ment of International Commercial Arbitration Law. The Reporter of the project is Profes-sor George Bermann, with collaboration from Professors Jack Coe, Chris Drahozal,and Catherine Rogers. The Restatement can be expected to have a significant impacton U.S. international arbitration law.
 684. The forum can be contacted at www.dundee.ac.uk/cepmlp; alternatively CEPMLP, CarnegieBuilding, University of Dundee, Dundee, DD1 4HN, Scotland, Tel: +44 (0) 13 82 38 43 00.
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